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In a recent issue—42 Cent. L. J. 151—we 
called attention to the decision of the United 
States Supreme Court in Davis v. United 
States, wherein they held that the burden of 
proving the sanity of defendant in cases of 
homicide, where the defense of insanity is in- 
terposed, rests on the State. As there shown, 
the cases are in conflict on that point. The 
Supreme Court of Georgia has recently, in 
Keener v. State, 24S. E. Rep. 28, reasserted 
its former ruling, that the burden of proving 
insanity in such cases rests on the defense. 





A recent case in the Supreme Court of New 
York—Miller v. Donovan—involved an at- 
tempt to entrap a person into liability for the 
publication of a libelous letter by inducing 
him to permit others to read it. It was shown 
that the person defamed had heard of the ex- 
istence of such letter, and sent agerts to ob- 
tain sight of it. This they accomplished by 
concealing their relations to him and pretend- 
ing that he had treated them badly. The 
court charged the jury, that if the plaintiff 
invited and procured the publication of the 
letter for the purpose of making it the foun- 
dation of an action, it would be most unjust 
that the procurer of the alleged wrongful act 
should be permitted to profit by it unless there 
had been a previous publication of the letter 
by the defendant. This, although undoubt- 
edly correct and in harmony with the general 
doctrine as to the effect of instigation to 
crime as a defense to its prosecution, seems 
to be a novel point in the law of libel. 


ee 


The case of Cahill v. Chicago, M. & St. P. 
Ry. Co., tried some time ago before the 
United States Circuit Court for the Northern 
District of Illinois, excited considerable pub- 
lie opinion by reason of the action of the 
court in directing the jury to find a verdict 
for the defendant, which direction was not 
obeyed by one of the jurors, who escaped 
punishment by the court through the action 





of the attorneys in taking a dismissal of the 
suit instead of a verditt. The public discus- 
sion of this question developed a division of 
opinion as to the power of the court to pun- 
ish a juror under such circumstances. The 
case thereafter went to the United States Cir- 
cuit Court of Appeals, where it has been re- 
versed upon the ground that the direction of 
the court was erroneous. The court, how- 
ever, through Judge Woods, took occasion to 
state its views upon the subject of the power 
and authority of the court in such cases in 
the following vigorous language: ‘‘The au- 
thority and duty of a judge to direct a ver- 
dict for one party or the other, when, in his 
opinion, the state of the evidence requires it, 
is beyond dispute, and it is not for jurors to 
disobey,nor for attorneys to object, except in 
the orderly way necessary to save the right to 
prosecute a writ of error. The conduct of 
the juror in this instance was in the highest 
degree reprehensible, and might well have 
subjected him and any who encouraged him 
to persist in his course to punishment for con- 
tempt. His conduct was in violation of law, 
subversive of authority, and obstructive of 
the orderly administration of justice. In fact 
by his course he put in jeopardy the interests 
which he assumed to protect, because it is only 
by treating the case as if the verdict directed 
had been returned that we have been able to 
review the judgment and to order a new trial. 
We deem it proper to observe here that it is 
not essential that there be a written verdict 
signed by jurors or by a foreman, and we 
have no doubt that, in cases where the court 
thinks it right to do so, it may announce. its 
conclusion in the presence of the jury and of 
the parties or their representatives, and direct 
the entry of a verdict without asking the 
formal assent of the jury. Until a case has 
been submitted to the jury for its decision 
upon disputed facts, the authority of the court 
for all the purposes of the trial is at every 
step necessarily absolute, and its ruling upon 
every proposition, including the question 
whether upon the evidence the case is one for 
the jury, must be conclusive, until upon writ 
of error it shall be set aside. That remedy is 
provided by law, and presumably will be 
effective and adequate, if there be just ground 
for invoking it. Certainly the obstinacy of 
a conceited juror is not likely to prove a 
wholesome substitute.’’ 
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NOTES OF RECENT DECISIONS. 


Jomnt Tort-FEAsORS—CoNTRIBUTION—LIA- 
BILITY OF HusBAND FOR THE TorRTs OF WIFE. 
—The Supreme Court of Utah, in the well 
considered case of Culmer v. Wilson, 44 
Pac. Rep. 833, decide a number of interest- 
ing questions as to liability for contribution 
between joint tort-feasors and the liability of 
the husband for torts of the wife. The 
specific holdings are that where a trustee 
enters suit at the request and for the benefit 
of the cestui que trust, and wrongfully and 
knowingly obtains a judgment in a court 
having no jurisdiction in the case, and the 
circumstances are such as to show that he 
knew the illegal nature of the act, or were 
sufficient to render ignorance of theillegality 
inexcusable, and he becomes thereby a joint 
trespasser to a void judgment, and where 
such trustee or agent is sued jointly with the 
principal for damages arising from the illegal 
proceedings, trespass and judgment, and he 
pays the judgment rendered against both, 
then he will be left by the law where his 
wrongful act places him. In such case the 
rule that precludes one tort-feasor from in- 
demnity against the other applies, and he is 
not entitled to contribution from the other 
tort-feasor. 

When a naked trustee or agent enters suit 
at the request and for the benefit of the cestui 
que trust, and is innocent of any illegal pur- 
pose, ignorant of the nature of the act, which 
was apparently honest and proper, and acted 
in good faith, with an honest purpose, in 
what appeared and he believed to be right, 
and, from the nature of the case, he could 
not be presumed to know that he was doing 
an illegal act, and the tort is one arising from 
a construction or inference of law, and not 
arising from a known meditated wrong, and 
he pays the judgment rendered against both, 
then the rule changes with the reason, and 
such innocent agent may have contribution 
from the joint tort-feasor. They also decide 
that when a party sued as a joint tort-feasor 
makes a bona fide claim to the property, and 
seeks to obtain possession by legal process, 
from a court that he believes has jurisdiction, 

he may direct his agent to do those acts nec- 
essary to be done in asserting those bona jide 
rights; and if itis decided that such claim 
is invalid, or that the court has no jurisdic- 





tion, in the eyes of the law, growing out of 
the mere relation of the perpetrators of the 
injury, the maxim of the law that there is no 
contribution among wrongdoers does not ap- 
ply, and the law will imply an indemnity to 
such agent who believed as his principal did, 
and who acted in good faith, and was inno- 
cent of any wrongful intent or purpose, for 
any damages he was made to pay on account 
of such act done in pursuance of his prinsi- 
pal’s direction, within the scope of his in- 
structions and employment. 

Our statutes, they say, have relieved mar- 
ried women from common law disability, and 
given them independent power to deal with, 
manage, control, transfer, dispose of, hold 
and enjoy all their separate property, without 
limitation or restriction by reason of mar- 
riage, to make contracts, contract property, 
to sue and be sued, defend and be defended, 
and in all respects places her in the same 
position with reference to contracts, property 
and liability, on the same footing, with other 
persons; and, when a failure to perform 8 
duty under a contract is itself a tort, it may 
be treated as such against a married woman, 
thus taking away a reason of the common 
law rule. And, while the statutes do not in 
express words repeal the common law rule 
that the husband is liable for the torts of the 
wife, it has made such modifications in the 
husband’s rights and her disabilities as to 
wholly remove the reason for his liability. 
So that she can control her time, earnings 
and property, and must be held liable for 
her torts, and finally they hold that the hus- 
band is not liable for the torts of his wife 
committed before marriage, and while she 
was the wife of another man. 





Contract — PrrrorMANCE.—Dolan ¥. 
Rogers, recently decided by the Court of Ap- 
peals of New York, is an instructive one on 
the subject of performance of contract. 
There a construction contract between de- 
fendant and a railroad company provided 
that contractors should give their personal 
attention to the work, and could not subcon- 
tract without consent of the company in writ 
ing. Plaintiff, with knowledge of such com 
tract, agreed with defendant to constructs 
certain part of the road provided for in the 
construction contract, and completed part of 


the work when he was stopped by the com 
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pany, by virtue of the condition in its con- 
tract. Defendant was paid by the company 
for the work done by plaintiff. It was held 
that it was an implied part of the contract 
between plaiatiff and defendant that, if per- 
formance was not permitted by the company, 
both were to be released as to the future, 
but bound as to the past, and defendant 
could not escape liability to plaintiff on the 
ground of plaintiff’s failure to perform the 
entire contract. The court says in part: 


Impossibility of performance is, in general, no an- 
swer to an action for damages for non-performance of 
acontract, provided the contingency was such as the 
promisor should have forseen and provided against 
when he made the promise; nor will it permit a re- 
covery for part performance of an entire contract. 3 
Add. Cont. (Sth Ed.) 1196; 2 Pars. Cont. (8th Ed.) 672. 
If, however, the impossibility arises, even indirectly, 
from the acts of the promisee—as, for instance, where 
one of the contracting parties so conducts himself as 
tosubject the other to an action by some third per- 
son if he duly performs the contract—it is a sufficient 
excuse for non-performance. U.S. v. Peck, 102 U.S. 
64; Gallagher v. Nichols, 60 N. Y. 438; European & 
Australian Royal Mail Co. v. Royal Mail Steam Packet 
Co., 30 Law J.C. P. 247; 3 Add. Cont. 1194; Story, 
Cont. § 976. This is upon the principle that he who 
prevents a thing from being done may not avail him- 
self of the non-performance which he bas himself oc- 
casioned, for the law says to him, in effect: ‘This is 
your own act, and therefore you are not damnified.” 
West v. Blakeway, 2 Man. & G. 751. 

In this case, the defendant, by his contract with the 
railroad company, had given it the power to treat any 
subcontractor, who entered upon its premises to build 
the road, asa trespasser, and to prosecute him ac- 
cordingly. Itis insisted that the defendant thus, in- 
directly, stopped the work himself, and created the 
impossibility that he now, in effect, invokes as an ex- 
euse for refusing further payment, although he has 
been paid by the company for all that was done by 
the plaintiff. This may be true, but we prefer to 
base our aflirmance of the judgment upon another 
ground. We think that, as both parties had in view 
the contingency that performance might not be per- 
mitted by the railroad company, it was an implied 
part of their contract that, if such were the result, 
both were to be released as to the future, but bound 
astothe past. Thus, where a contract provided that 
the defendant was to give to the plaintiff the use of a 
music hall upon a certain day, but, before the day ar- 
tived, the hall was destroyed by fire, it was said: 
“There seems no doubt that where there is a positive 
contract to do a thing, not in itself unlawful, the con- 
tractor must perform it or pay damages for not doing 
it, although, in consequence of unforseen accident, 
the performance of his contract has become unex- 
pectedly burdensome, or even impossible. But 
this rule is only applicable when the contract is posi- 


_ tive and absolute, and not subject to any condition, 


either express or implied; and there are authorities 
Which, as we think, establish the principle that where, 
from the nature of the contract, it appears that the 
Parties must from the beginning have known that it 
Could not be fulfilled, unless, when the time for the 


fulfillment of the contract arrived, some particular 


Pecified thing continued to exist, so that, when en- 











tering into the contract, they must have contemplated 
such continued existence asthe foundation of what 
was to be done, there, in the absence of any express 
or implied warranty that the thing shall exist, the 
contract is not to be construed as a positive contract, 
but as subject to an implied condition that the par- 
ties shall be excused in case, before breach, perform- 
ance becomes impossible from the perishing of the 
thing, without default of the contractor.”’ Taylor v. 
Caldwell, 32 Law J. Q. B. 164. That case was made 
the basis of a judgment rendered by this court in an 
action involving the sale and delivery of specified 
articles of personal property, under such circum- 
stances that the title did not vest in the vendee; and 
it was held, that as the property was destroyed by an 
accident, without the fault of the vendor, so that deliv- 
ery became impossible, the latter was not liable to 
the vendee in damages for the non-delivery, because 
the law implied a condition that the property should 
continue toexist. Dexter v. Norton,47 N. Y. 62. So, 
contracts for personal services requiring skill, which 
can only be performed by the person named, are held 
not of absolute obligation, under all circumstances, 
but subject to the implied condition that the person 
designated shall be able to perform at the time speci- 
fied. Spaulding v. Rosa, 71 N. Y. 40. Judge Allen, 
in delivering the opinion of the court in the case last 
cited, said: ‘‘Both parties must be supposed to con- 
template the continuance of the ability of the person 
whose skilled services are the subject of the contract, 
as one of the conditions of the contract,” Jd. 44. 
Where a person guarantied the payment of dividends 
by a corporation at a fixed rate for seven years, and, 
before the expiration of that period, the corporation 
was dissolved, on the application of the attorney-gen- 
eral, it was held that the parties contracted upon the 
assumption of corporate existence during the time 
covered by the guaranty, and that the dissolution, by 
taking away for the future the whole consideration 
upon which the guaranty was based, relieved the 
guarantor from liability thereon. The chief judge, 
speaking for the court, after referring to the cases 
above cited, said that they were ‘‘not exceptions to 
the rule that contracts voluntarily made are to be en- 
forced, but the courts, in accordance with the mani 
fest intention, corstrue the contract as subject to an 
implied condition that the person or thing shall be in 
existence when the time for perfurmance arrives. So, 
if after a contract is made, the law interferes, and 
makes subsequent performance impossible, the party 
is held to be excused.” Lorillard y. Clyde, 142 N. Y. 
456, 462, 37 N. E. Rep. 489. 

There are many cases holding that the continued 
existence of the means of performance, or of the sub- 
ject-matter to which the contract relates, is an im- 
plied condition, and the rule seems to rest on the pre- 
sumption that the parties necessarily intended an ex- 
ception; and, as said in Dexter v. Norton, supra, it 
operates ‘‘to carry out the intention of the parties un- 
der most circumstances, and is more just than the 
contrary rule.” Page 66. Tone v. Doelger, 6 Rob. 
(N. Y.) 251, 256; Walker v. Tucker, 70 Ill. 527; Thomas 
v. Knowles, 128 Mass. 22; Field v. Brackett, 56 Me. 
121; Scully v. Kirkpatrick, 79 Pa. St. 324, 332; Shear 
v. Wright, 60 Mich. 159, 26 N. W. Rep. 871; Howell v. 
Coupland, 1 Q. B. Div. 258; Robinson v. Davison, 40 
Law J. Exch. 172; Appleby v. Meyers, 36 Law J. C. 
P. 331, 336. The effect of the rule is to excuse both 
parties from further performance of the contract 
without giving to either the right to recover damages 
for the part not performed. Jd. In England the rule 


seems to go no further in its effect than to relieve 
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both parties from any obligation under an entire con- 
tract, with reference either to the future or the past. 
In this country, however, there may be a pro rata re- 
covery for part performance by the one party, at least 
where what has been done is of benefit to the other. 
Jones vy. Judd, 4 N. Y. 411; Cleary v. Sohier, 120 Mass. 
210; Butterfield v. Byron, 153 Mass. 517, 27 N. E. Rep. 
667; Cook v. McCabe, 53 Wis. 250, 258,10 N. W. Rep. 
507; Schwartz v. Saunders, 46 Ill. 18; Hollis v. Chap- 
man, 36 Tex. 1; Niblo v. Binsse, *40 N. Y. 476. In 
Butterfield v. Byron, supra, the court said: ‘‘The 
principle seems to be that when, under an implied 
condition of the contract, the parties are to be ex- 
cused from performance if a certain event happens, 
and, by reason of the happening of the event, it be- 
comes impossible to do that which was contemplated 
by the contract, there is an implied assumption for 
what has properly been done by either of them.” 








EVIDENCE—THE ADMISSION OF TES- 
TIMONY FROM A FORMER TRIAL 
WHEN THE WITNESS IS ABSENT. 


One of the many disputed questions in law 
arises out of the very frequent occurrence of 
a party desiring to introduce the testimony 
of an absent witness on a second trial, which 
he gave on a former one. This being in part 
a disputed question, it is worthy of the most 
careful consideration, as the great number of 
our new trials make it only too often desir- 
able to introduce such testimony. The cir- 
cumstances under which this may be done is 
the subject of this discussion. The Am. & 
Eng. Ency. of Law says: ‘‘The testimony of 
a witness, either oral or written, in a former 
judicial proceeding, may be proved in a sub- 
sequent action between the same parties or 
their privies, where the witness is dead or in- 
sane, or sick and unable to attend, or having 
been summoned appears to have been kept 
away by the adverse party.’’ This is the 
general and well recognized rule and is con- 
sidered as the law on this question, but in some 
States the rule is extended to the testimony 
of a witness absent from the jurisdiction of 
the court at the time of the second trial; this 
proposition is as stoutly denied in other 
States, and concerning this there are many 
interesting questions and an antinominy of 
eases.! Dr. Wharton says: ‘‘Proof of mere 

1 Gastrell v. Phillips, 64 Miss. 473; Long v. Davis, 18 
Ala. 80; Harris v. State, 73 Ala. 495; Bergen vy. People, 
17 Ill. 426,65 Am. Dec. 672 and note; Sullivan v. 
State, 6 Tex. App. 319; Omaha St. Ry. Co. y. E!kins, 
39 Neb. 480; King v. McCarthy, 54 Minn. 190; Gerhau- 
ser v. North Brit. & Mer. Ins. Co., 7 Ney. 234; Magill 
vy. Kaufman, 4 Searg. & Rawle, 317, 8 Am. Dee. 713 and 
note. 





disappearance of the original witness is not 


by itself enough to admit such testimony if 
by due diligence the witness’ attendance 
could have been secured, though it is suffi- 
cient to show that the original witness is ab- 
sent anda non-resident in the State where 
the trial is held, being out of the jurisdiction 
of the court,’’? and he cites the English cases 
which make it permissible to introduce such 
testimony when the witness is ‘‘beyond the 
sea’’ which, in England, meant nothing more 
than beyond the jurisdiction of the English 
court, and in this country this would be true 
when the witness is out of the jurisdiction of 
the State. Before our modern theory of the 
law of frequent new trials for errors and 
other causes these questions were not so 
numerous, and hence they are questions of 
comparatively recent practice. In most of 
the earlier decisions it was held that such 
evidence was not allowable, as this was more 
in accordance with the general strict rules 
against hearsay evidence; but with the gen- 
eral relaxation of the strictness of these rules, 
and the passage of the statutes in many of 
the States permitting such evidence, it seems 
that the better decisions are now no longer 
opposed to this rule. It is well settled ‘‘that 
where a witness is only temporarily absent 
from the State, and it does not appear that 
he has been subpceneed or that any effort has 
been made to procure his attendance or tes 
timony, his evidence in another trial, between 
other parties, cannot be produced.’’? The 
admission of such evidence from a former 
trial for a now absent witness, being in 4 
manner hearsay, and against the general 
rules of evidence, and therefore only on the 
ground of necessity, it may be stated that 
such a privilege must be strictly construed, 
and it must affirmatively appear that such 
witness is beyond the jurisdiction of the 
court.‘ The mere absence of the witness 
does not render evidence of his testimony in 
a former trial admissible ; and, indeed, many 
of the cases which held that the testimony of 
an absent witness given on a former trial is 
not admissible, can be explained by the fact 
that the witness could have been procured.’ 
The Michigan court says: ‘One cannot in- 


21 Whart. Ev., § i78. 

3Am. & Eng. Ency. of Law; Kellog y. Secord, #2 
Mich. 318. 

4 Harris v. State, 73 Ala. 495. 

5 Railway Co. vy. Flanagan, 82 Ga. 579. 
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troduce the stenographic notes of testimony 
given on a former trial without having ex- 
hausted the best sources of information which 
were reasonably accessible in order to show 
that the witness was outside of the jurisdic- 
tion of the court.’’® The New York courts 
do not allow the introduction of such evi- 
dence, and Judge Nelson mentions the 
strictness with which the rule is guarded by 
the courts.’ In Texas there is a Code provis- 
jon permitting such evidence in both civil and 
criminal cases, but this is construed very 
strictly, and where the wife of the absent wit- 
ness testified that she had received letters 
from him from some place outside of the State, 
it was held that the evidence was not admis- 
sible.6 And in a later case, which was well 
considered and is often quoted as rejecting 
such testimony of a former trial, the real 
point decided was that the statute was not 
strictly complied with. ‘We are of opinion 
that the absence of the witness was not suffi- 
ciently accounted for—to our mind, the tangi- 
ble defect in this testimony was the want of 
any showing of proper effort to ascertain the 
fact as to whether the witness could be pro- 
cured on the trial or not; whereas, it should 
have been shown that it was not in the power 
of the State to produce the witness in person 
before admitting his former testimony.’’’ 
Likewise the Supreme Court of Iowa!’ ex- 
cluded such evidence because not sufficient 
proof of diligence to procure the witness had 
been shown to admit such testimony under 
the Code," and as a rule such evidence could 
be admitted only under necessity; and 
again in a later case,’ decided in 1885, un- 
der the Code, which provides for the admis- 
sion of the stenographer’s notes, when the 
witness himself cannot be procured in court, 
that evidence to the effect that that witness 
was reported to have left the State was not 
sufficient to admit such testimony from a 
former trial. So in California, where the 
Code’ provides for the admission of such 


6 Mawich y. Elsey, 47 Mich. 10. 
7 Crary v. Sprague, 12 Wend. 41. 

5 Menges vy. State, 21 Tex. App. 413. 

* Sullivan v. State, 6 Tex. App. 319. 

0 Slusser vy. Burlington, 47 Iowa, 300. 

1! Texas Code Crim. Proce., arts. 722-4. 

® Baldwin vy. St. L., Keokuk & N. Ry. Co., 68 Iowa, 


» 87; Code of Iowa, § 3777. 


8 Cal. Code, § 1870, subd. 8; Butcher v. Vaca Val- 
ley Ry. Co., 56 Cal. 598; State v. MeQurin, 59 Cal. 343; 
People vy. Mitchell, 64 Cal. 85; Ried v. Ried, 73 Cal. 






. 








testimony, it must be strictly construed. 
There are many courts which draw a strict 
distinction between civil and criminal cases, 
admitting such testimony in the former but 
excluding it inthe latter. In acriminal case 
in Mississippi they seem to admit the rule 
permitting such testimony in civil cases, but 
excluding it in a criminal case, and in the very 
next volume, in a civil case, they entirely deny 
the rule of admission, saying: ‘‘No reason 
exists for a different rule in civil cases; 
indeed, a stronger reason exists for admitting 
it in criminal cases.’’’ While the California 
Code" does not permit admission of such evi- 
dence in criminal cases, it is also excluded 
in New Hampshire,” Virginia and Kentucky, 
yet in the last case such evidence was ex- 
cluded in every case except when the witness 
is dead, which is evidently bad law, and the 
Virginia case rests on cases which are deter- 
mined on other grounds. The New York 
courts!® seem to recognize the distinction in 
favor of civil cases, and the same is true in 
the United States Circuit Court. Many of 
these cases excluding such evidence in crim- 
inal cases lay stress upon the constitutional 
provision guarantying to every accused the 
right to be confronted with the witnesses 
against him ; this was held in the United States 
Circuit Court for New Hampshire.” In 
Louisiana,” where a State statute provided 
for admitting the State’s evidence taken at 
the preliminary trial, it was held that such 
evidence taken at a preliminary trial on be- 
half of the accused was admissible, as he had 
suspected that the witness would soon leave 
the State on account of ill health, which he 
also did. The Arkansas court holds in a 
well considered case that such evidence is 
admissible in both civil and criminal cases, 
even though the former testimony was taken 
only before a committing magistrate at a pre- 
liminary trial, provided the accused was 
present and had an opportunity to cross-ex- 
amine, and they hold that this is not contrary 


206; People v. Gardner, 98 Cal. 127; People v. Gor- 
don, 99 Cal. 227. 

14 Owens Vv. State, 63 Miss. 450. 

15 Gastrell v. Phillips, 64 Miss. 478. 

16 People v. Chung Ah Chue, 57 Cal. 566. 

17 State v. Staples, 47 N. H. 119; Broggs v. Com., 10 
Gratt. 722; Collins v. Com., 12 Bush, 271. 

18 People v. Newman, 5 Hill, 295, decided in 1843. 

19U. 8. v. McComb, 5 McLean, 289. 





2 U.S. v. Angell, 11 Fed. Rep. 34. 
21 State v. Steward, 34 La. Ann. 1037. 
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to the constitutional provision guarantying 
to every accused the right to be confronted 
with the witnesses against him at the trial.” 
And in a later and very similar case, which is 
often quoted, the court goes one step far- 
ther, holding that it is not even necessary to 
prove that the witness is out of the State, 
but simply that he cannot be procured.” 
Again in a later and very similar case the 
court followed the decision of Shackelford v. 
State, but Judge Eakin wrote a strong dis- 
senting opinion, and drew a distinction be- 
tween the case where the former testimony 
was taken on a former trial where the ac- 
cused was confronted with the witness 
against him, and where he was presumed to 
cross-examine him, and the case where such 
testimony was given on a preliminary ex- 
amination before a committing magistrate 
where the accused was not bound to make 
any answer atall. He claims that the con- 
stitutional guarantee, thatevery accused shall 
be confronted with his witnesses against him 
on the trial, should not be given any 


unnecessarily broad construction, and hence 


can mean only on the trial, and not at any 
other place or time.** This seems to me is a 
good distinction and rests on sound reason, 
and at the same time it will not militate 
against my contention that evidence of a 
former trial can be introduced when the wit- 
ness cannot be found or is out of the juris- 
diction of the court in both civil and criminal 
cases ; on the contrary it will explain many of 
those cases which would otherwise hold the 
contrary rule. That such evidence froma 
former trial is admissible in a case where the 
witness has since died is admitted by all 
good authority. This is on the ground of a 
legal necessity, and there is a great division 
of authority as to whether a witness’ where- 
abouts, being unknown or remaining outside 
of the jurisdiction of the court, should be 
considered asa witness dead, and his evi- 
dence ona former trial be introduced as a 
legal necessity. The New York court holds 
that it should not,” but in an oft-quoted 
case they say: ‘‘There can scarcely be a 
shade of difference between the two cases, 
death and absence, either in principle or 


22 Hurley v. State, 29 Ark. 17. 

23 Shackelford y. State, 33 Ark. 539. 
24 Dolan v. State, 40 Ark. 454. 

2% Wilbur v. Selden, 6 Cow. 162. 





hardship.’’** Others also agree with the Ney 
York courts.” But many others again hold 
that there is no necessary distinction between 
the two cases. The California court before 
the Code permitting such evidence was passed 
says: ‘‘The rule allowing proof of testi- 
mony of a deceased witness applies equally 
to witnesses out of the State.’’” 

The Michigan court holds well for my con- 
tention. It says, in 1878, in a case where 
the witness could not be procured, being out” 
of the jurisdiction of the court: ‘‘There ig 
no good ground for any such distinction. In 
a case like the present the witness is to all 
intents and purposes, so far as these parties 
are concerned, legally dead. They can no 
more avail themselves of his personal presence 
in court than though he were in fact dead.’ 
The same is held in other cases.*! The 
Pennsylvania court holds the same way in an 
early and oft-quoted case. ‘‘We should con- 
sider the residence of the witness in the State 
of Ohio the same thing as his death for the 
purpose of letting in the evidence of what he 
swore on the former trial.’’*» In accordance 
with reason and justice many States have 
passed laws permitting such testimony of 
former trials when the witness is out of the 
jurisdiction of the court. The California 
cases are based on such a Code.® Likewise 
in Texas there is a Code provision.*! The 
Iowa Code even allows the introduction of 
such testimony, when the witness is only in 
another county, and on which many of her 
cases are based.** The Nebraska Code is 
as follows: ‘‘Duly certified copies of all en- 
tries and records or papers belonging to any 
public office, or by authority of law filed to 
be kept therein, shall be evidence in all cases 


26 Crary v. Sprague, 12 Wend. 41. 

27 Gastrell y. Phillips, 64 Miss. 473. 

23 Hooker v. Jameson, 2 
Kites, 20 Ark. 216, 285; Franklin v. Gunnersell, 11 Mo. 
App. 306; Kindrick vy. State, 10 Humph. 479; Sum 
mons y. State, 5 Ohio St. 325. 

29 State v. Devine, 46 Cal. 45. 

30 Howard vy. Patrick, 38 Mich. 795. 

31 Stewart y. First Nat. Bank, 43 Mich. 257; Dunbar 
v. McGill, 69 Mich. 297. 

32 Magill v. Kaufman, 4 Searg. & Rawle, 317, 8 Al. 
Dec. 713, and note 1818. 

33 Subd. 8, § 1870; Hicks v. Lovell, 64 Cal. 22} 
Benson v. Shotwell, 103 Cal. 163. 

34 Code Crim. Proc., §§ 2532, 2534; Menges vy. State, 
21 Tex. App. 413. 

85 Towa Code, §§ 8721, 8777; Baldwin v. Ry. Co., 67 
Iowa, 37; Fleming v. Town of Shenandoa, 71 Iowa 
456; Bank of Monroe v. Gifford, 79 Iowa, 300. 
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of equal credibility with the original records 
or papers so filed.’ This is very similar to 
the Wisconsin Code,* but it seems to me they 
really both provide only for making certified 


‘ gopies of the papers of equal credibility with 


the originals filed, yet under this the Ne- 
praska court held evidence of a former trial 
admissible when the witness was out of the 
State.** There is still another question con- 
cerning this topic on which the courts are 
divided: whether such testimony of a witness 
on a former trial should be admitted when 
the witness is out of the jurisdiction of the 
court but his whereabouts are known and 
his deposition might be taken. The admis- 
sion of such testimony from a former trial is 
permitted as a legal necessity, and so a long 
line of decisions holds that secondary evi- 
dence of this kind should not be admitted 
while the deposition of the witness might 
have been taken. This is held in Missis- 
sippi” and in the oft-quoted case of New 
York,“ which is also authority for holding 
that in no case can a witness’ testimony be 
admitted unless the witness, by whom it is 
sought to make the proof, is able to state the 
exact words of the absent witness, which rule 
would make all such testimony an impossi- 
bility unless a stenographer had been pres- 
ent, and hence this case is evidently bad law. 
Then again it is so held in New Jersey,® but 
the same case would also exclude witnesses 
who have been kept away by the opposite 
party, and also those whose residence is un- 
known. Again it is so held in New Mexico,* 
which bases its authority on five cases.” The 
first two I have just considered, while the 
Massachusetts case is not a good authority, 
though it is often quoted. It also holds that 
such evidence is not admissible if the witness 
in the meantime had become disqualified by 
virtue of being convicted of some infamous 
crime, and the reporter to this case well says: 
“This decision is supported by no authority 


% Nebraska Code, § 408. 

7 R.S. Wis., § 4140. 

Spielman v. Flynn (1886),19 Neb. 342; City of 
Omaha y. Jensen (1892), 35 Neb. 68. 

® Gastrell v. Phillips, 64 Miss. 473. 

“ Wilbur v. Selden, 6 Cow. 162. 

{| Berney v. Mitchell, 34 N. J. Law, 341. 

® Kirchner v. Laughlin, 23 Pac. Rep. 175. 

8 Wilbur v. Selden, 6 Cow. 164; Berney v. Mitchell, 
#N. J. Law, 341; LeBaren v. Crombie, 14 Mass. 234; 


@ Gerhauser v. North Brit. & Mer. Ins. Co., 7 Nev. 174; 


Bergen y. People, 17 Ill. 427, 65 Am. Dec. 672 and note. 





and is inconsistent with general principles.’’ 
But the Nevada case before cited is a well 
considered opinion, and after decision the 
court was petitioned for reargument, but the 
court came to the same conclusion. ‘‘Where 
the witness can be found and his deposition 
taken, neither expediency nor necessity re- 
quires the admission of hearsay as to his 
previous testimony.’’ But the Illinois case 
cited seems to be out of line with all good 
authority. The evidence offered was from a 
witness shown to be beyond the jurisdiction 
of the court by the procurement of the oppo- 
site party, which is considered one of the 
grounds for admitting such testimony by the 
most conservative courts, yet this court held 
otherwise. In an Iowa case, while the court 
held in favor of taking a deposition, it was 
rather a mere dictum, as the real point de- 
cided was that not sufficient diligence had 
been shown to obtain the presence of the 
witness in court.“ 

On the other hand we also have an array 
of most able decisions, holding that such evi- 
dence of a former trial is admissible though 
the deposition of the witness might have been 
taken out of the jurisdiction of the court. 
The Pennsylvania court held this in 1818.” 
In Indiana the court held“ that it lies with- 
in the sound discretion of the judge to deter- 
mine whether such admission better serve 
the ends of justice than to have a commission 
ordered to take a deposition. And no less 
eminent an authority than Chief Justice 
Cooley held in 1885, that where the deposi- 
tion had been taken by stipulation and was 
offered in court, the deposition might not 
cover the whole of the testimony or be merely 
supplemental to it, the testimony from a 
former trial should be admitted, the court 
remarking: ‘‘We do not think the defend- 
ant could exclude the plaintiff’s right to put 
the evidence he had taken before the jury by 
subsequently retaking it on his own behalf.’’* 
The same is held no error in a later case, 
1891,*° where it was not shown but that the 
deposition of the absent witness could have 
been taken. And in the same volume, the 


44 Slusser v. Burlington, 47 Iowa, 300. 

45 Magill v. Kaufman, 4 Searg. & Rawle, 317, 8 Am. 
Dec. 713 and note. 

46 Shearer v. Harber, 36 Ind. 536. 

47 Labor v. Crane, 56 Mich. 585. 

48 Rosenfield v. Case, 87 Mich. 295. 

49 Schindler v. Milwaukee, L. S. & W. Ry. Co., 87 
Mich. 400. 
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testimony taken on the second trial was ad- 
mitted in the third, but not that taken on the 
first trial, as there was a material change be- 
tween the first and thesecond. The Nebraska 
court also holds such testimony of an absent 
witness admissible,” and in the most recent 
case on the subject (1894), the same court 
holds it in a well considered opinion, independ- 
ent of the statute there existing, reviewing all 
the important decisions on the subject. The 
question presented was whether the testimony 
of a witness given upon a former trial of the 
same case was admissible in evidence, simply 
upon a showing that the witness was out of 
the jurisdiction and beyond the reach of the 
court’s process. The court says: ‘‘Upona 
careful consideration, we are convinced that 
the rule stated in City of Omaha v. Jansen, 
supra, is in accordance with the weight and 
the reason of the authorities. Only two of 
the cases cited as opposing the rule are en- 
titled to weight. The others are based on 


other distinctions or on untenable grounds.’’™ 
The same is held in two recent cases in Min- 
‘nesota which are well to the same point.” 


This brings me to consider the reasons for 
such admission, and I can do no better to 
strengthen the argument for my contention 
that such testimony of a former trial can be 
introduced when the witness is out of the ju- 
risdiction of the court, even when his deposi- 
tion might have been taken, than by quoting 
from the former of these two Minnesota cases : 
‘“‘The real objection to such evidence is that 
it is only the testimony of some one else as 
to what the witness swore to the former trial; 
and before the day of official reporters in our 
trial courts the accuracy or completeness of 
such evidence depended entirely upon the 
fallible memory of those who heard the wit- 
ness testify. It can be readily seen why, 
under such circumstances, courts were dis- 
inclined to admit such evidence except in 
cases of actual necessity. But where the 
words of a witness as they come from his 
lips are taken down in full by an official court 
stenographer, this objection does not apply. 
We do not see why such testimony is not as 
satisfactory and reliable as a new deposition, 
taken out of the State, would be. Rules on 

50 City of Omaha v. Jensen, 35 Neb. 68. 

51 Omaha St. Ry. Co. v. Elkins, 89 Neb. 480. 

52 Minneapolis Mills Co. v. Minneapolis & St. L. Ry. 


Co.,51 Minn. 304; King v. McCarthy, 54 Minn. 190. 
These cases were decided in 1892 and 1893 respectively. 
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such subjects should be practical and sub. 
ject to modification as conditions change,” 
It may be that the law is conservative, and 
that the rules of evidence, being arbitrary, 
will not change except by statute, yet it 
seems to me that they also rest on reason 
and that when conditions change they should 
change with them, and this is certainly the 
case in our modern method of taking and 
preserving testimony, and thus make it easier 
to obtain and preserve the truth; and while 
it may be argued that our means of transpor- 
tation have also so changed that it becomes 
comparatively easy to procure the deposition 
of an absent witness, yet I see not what will 
be materially gained by admitting a deposi- 
tion over the testimony of a former trial. It 
is contended by the Nevada court, that ‘‘the 
deposition is the primary and best evidence ;’® 
but it seems to me that at best a deposition 
in one sense is also merely secondary evi- 
dence, and all the objections to the testimony 
on a former trial exist also against the depo- 
sition, and even many others. The Massa 
chusetts court says, in referring to such testi- 
mony of a former trial: ‘‘This species of 
evidence is certainly not free from inconven- 
ience, especially the want of knowledge of 
the manner of expression, the countenance, 
and the conduct of him ugon whose relation 
the proof of the fact is to rest may materially 
affect and perhaps sometimes totally change 
the character of the testimony.’’* But why 
does this not also apply toa deposition ; here, 
too, the jury cannot judge as to the veracity 
of the witness by his expression and appear- 
ance, and furthermore in a deposition the 
witness is under quite different environments 
than at a trial; he is not in the presence of 
the dignified and perhaps awe-inspiring court 
or the jury, or the party against whom he 
testifies, with all eyes upon him, and he may 
not be nearly as much prompted to speak the 
truth in some notary’s or court commission- 
er’s office, where he may give quite a differ 
ent coloring to his statements when thus con- 


fronted by none of the parties, and perhaps” 


other attorneys who may know little oF 
nothing about the particulars and truth of 
what he testifies to, than he did in the 
former trial, and the truth is ultimately the 


53 Gerhauser y. North Brit. & Mer. Ins. Co., 7 Net 
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object of all evidence. Nor can I see how in 
a deposition the accused is in any sense con- 
fronted with the witnesses against him, but 
which he certainly has been on the former 
trial, the testimony of which I think should 
be introduced when the witness is out of the 
jurisdiction of the court. 

Hence my conclusions from this lengthy 
consideration are that: I. The testimony of 
a former trial between the same parties, con- 
cerning the same subject-matter, cam be in- 
troduced: Ist, when the witness is dead; 2d, 
when the witness is insane or sick or is pre- 
vented from some other cause from attending 
the trial, such as having been convicted of 
some infamous crime or the like; 3d, when 
the witness cannot be found after diligent 
search ; 4th, when the witness is prevented 
from attending the trial by the procurement 
of the opposite party; 5th, when the witness 
is out of the jurisdiction of the court. II. 
Since the admission of such evidence being 
permitted on the ground of necessity, the 
rule should be strictly construed: and Ist, 
mere temporary absence is not a sufficient 
cause; 2d, it must affirmatively appear 
that due diligence was shown to procure the 
presence of the witness. III. That there is 
no material distinction between civil and 
criminal cases except that under the latter 
the rules are more strict, and that where the 
constitution provides that the accused shall 
be confronted with his witnesses against him, 
that the better rule is that it is not sufficient 
that he was merely confronted by him on the 
preliminary hearing before a committing mag- 
istrate, where he was not bound to answer at 
all. IV. That such testimony of a former 
trial can be admitted even though the deposi- 
tion of the absent witness might have been 
taken. V. Statutes permitting the admission 
ef such testimony and depositions, being con- 
trary to the general rules of evidence, should 
be strictly construed. 


Madison, Wis. GEORGE KRONCKE. 








MUNICIPAL CORPORATION — DEFECTIVE 
STREET—KNOWLEDGE — FORGETFULNESS— 
CONTRIBUTORY NEGLIGENCE — EVIDENCE 
OF CUSTOM. 

SIMONDS v. CITY OF BARABOO. 
Supreme Court of Wisconsin, April J4, 1896. 


That plaintiff had seen the defect in the street from 
Which he was injured a week before, but temporarily 





forgot its existence at the time of the accident, did 
not constitute contributory negligence as a matter of 
law, it appearing that at the time of the injury the 
defect was not in view of plaintiff until it was too late 
to stop his horses, and was on a main street ina city 
of considerable size. A charge that the traveler ona 
highway has a right to assume that it wasin a safe 
condition was proper under the circumstances. In 
an action by one who, while riding in a wagon loaded 
with wood, was injured by reason of defectsin the 
street, evidence, on the issue of contributory negli- 
gence, as to the customary way of loading and haul- 
ing wood, is inadmissible. 


MARSHALL, J.: This action was to recover 
compensation for personal injuries alleged to 
have been received by plaintiff because of a de- 
fective and insufficient street in the defendant 
city. About eight feet of one of the beveled 
planks on the outer edge of a cross-walk in the 
traveled portion of the street had been broken 
out soas to leave a drop of about eight inches 
from the top of such cross-walk at the surface of 
the street at that point. Plaintiff approached 
such crossing from the side opposite the defect, 
driving a span of horses drawing a wagon loaded 
with block wood; the sticks, about sixteen inches 
long, piled crossways about two feet high on the 
wood rack, with a loose board bottom and side 
boards, but with no support at the ends. He was 
seated on top of the wagon, two or three feet from 
the front end, with his feet upon the load. He 
could not see the defect as he approached it until 
too late to stop his horses. He had seen the de- 
fect about a week previous, but did not think of 
it at the time in question. The horses passed 
over the crossing ata walk. As the front wheels 
of the wagon dropped, part of the front tier of 
wood fell off, striking the horses, and causing 
them to run, and by reason of the fall of the 
wood, and the tendency of other wood to fall, 
plaixtiff was unable to manage the team, and in 
his effort to do so he slid off the load onto the 
tongue, and from there to the ground, breaking 
his arm, and inflicting other bodily injuries upon 
him. Verdict was rendered in his favor. Excep- 
tions were taken raising the questions here con- 
sidered. Judgment was rendered in his favor; 
from which this appeal was taken. The plaintiff 
testified that he knew, prior to the accident, of 
the existence of the defect, and based on such 
evidence, a motion was made at the close of plaint- 
iff’s casefora nonsuit. It is insisted here that the 
denial of such motion was error, citing Beach, 
Contrib. Neg.; Broker v. Town of Covington, 69 
Ind. 33; Gilman v. Inhabitants of Deerfield, 15 
Gray, 577. Beach lays,down the rule (section 12), 
in effect, that where one knows the danger, but 
temporarily forgets it, and in consequence suffers 
an injury, his forgetfulness will not avail him as 
an excuse; that what he knows he must remem- 
ber at his peril, and that a failure to remember 
constitutes contributory negligence if it occasions 
injury. But this is not supported by reputable 
authorities anywhere, and has been expressly re- 
pudiated by this court. Wheeler v. Town of 
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Westport, 30 Wis. 392. No stronger case, prob- 
ably can be found to support the text in Beach 
than Gilman v. Inhabitants of Deerfield, supra. 
There plaintiff was well acquainted with the de- 
fect. He had passed over it several times within 
ashort period prior to the accident. The last 
time he observed its character particularly, and 
so fully appreciated the danger that he deemed it 
necessary to drive over the defect at a walk, and 
with care. It was so situated as to be in plaint- 
iff’s view for several rods before he reached it. 
His horse was a quick, high spirited animal, ac- 
customed to start quickly. He approached the 
defect on a trot, going at the rate of five or six 
miles an hour, so carelessly that he could not af- 
terwards remember whether he was driving with 
a slack or tight rein. He was a doctor, on the 
way to visit a patient, and his thoughts were on 
that business. He did not think of the defect in 
the road till it was too late to stop his horse. 
Held, under these facts, that failing to remember 
constituted contributory negligence as a matter 
oflaw. Yetin Wheeler v. Town of Westport, 
supra, this court held that the Massachusetts 
court in that case ‘‘carried the doctrine of forget- 
fulness of the existence of a defect or obstruction 
as conclusive evidence of contributory negligence 
to the very extreme of reason and sound policy.”’ 
and, as there shown, that court has not extended 
the rule, but has often since held that previous 
knowledge was not of itself conclusive evidence 
of contributory negligence. In fact the rule of 
Gilman v. Inhabitants of Deerfield has been so 
fenced in by subsequent decisions as to be prac- 
tically overruled. Whittaker v. West Boylston, 
97. Mass. 273; Smith vy. Lowell, 6 Allen, 39; Blood 
v. Tyngsborough, 103 Mass. 509; Brigham vy. 
Worcester Co., 147 Mass. 446, 18 N. E. Rep. 220. 
To the same effect are Weed v. Village of Ball- 
ston Spa, 76 N. Y. 329; Basset v. Fish, 75 N. Y. 
303; Driscoll v. Mayor, ete. of New York, 11 
Hun, 101; Dorsey v. Construction Co., 42 Wis. 
583; Cuthbert v. Appleton, 24 Wis. 383. In this 
ease the defect was not in view of the plaintiff 
till it was too late to stop his horses. He had seen 
it but once before. It was ona main thorough- 
fare, ina city of considerable size, where one 
might reasonably presume such a defect would 
be promptly repaired. Certainly, in view of these 
facts, notwithstanding previous knowledge, the 
question of contributory negligence was for the 
jury. 

It is said the court erred in failing to charge 
the jury on the subject of notice, but the fact of 
notice to the defendant was conclusively estab- 
lished by the evidence. “ Therefore there was 
nothing to submit to the jury on that subject. 

The charge of the court that the traveler ona 
highway has a right to presume it is in a safe 
condition was excepted to as erroneous in view 
of plaintiff's knowledge of the condition of the 
street, but. in view of the facts, the charge was 


proper. Weed vy. Village of Ballston Spa, 76 N. 
Y. 329. That such is ordinarily the rule is not 





— 


questioned, and the fact that plaintiff had seen 


the defect about a week previous to the date of 
his injury, it being in a conspicuous place, and 
of such a character that a very little time and ex- 
pense were suflicient for its repair, he well might 
reasonably have assumed that the repairs had 
been made. 

It is claimed that the court erred in instructing 
the jury on the subject of damages recoverable 
for future disability. The charge in that respect 
is subject to criticism, but no objection was taken; 
hence the error cannot be reviewed on this ap- 
peal. ® 

In respect to the question of contributory neg- 
ligence, the court, against defendant’s objection, 
admitted evidence of the customary way of load- 
ing and hauling wood. The general rule, subject 
to many limitations and exceptions, is that evi- 
dence of custom bearing on the fact of negligence, 
when such fact is in issue, is admissible. Whart. 
Neg. § 46; Black. Proof & Pl. § 36; Bailey, Mast, 
Liab., p. 527, and cases cited. 

There is considerable conflict of modern judi- 

cial authority on the subject, though the trend of 
decisions has been rather in favor of a liberal ap- 
plication of the general rule, yet preserving rig- 
idly the exceptions thereto. Such general rule 
has been followed in this court. See Jochem y. 
Robinson, 72 Wis. 199, 39 N. W. Rep. 383; Na- 
dau v. Lumber Co., 76 Wis. 120, 43 N. W. Rep. 
1135, where the evidence was held admissible; 
and the exceptions to and limitations of the rule 
have been recognized as well. See Dorsey y. 
Construction Co., 42 Wis. 583, where proof of 
custom was held immaterial, and Hinton v. Rail- 
way Co., 65 Wis. 323, 27 N. W. Rep. 147; Mul- 
cairns v. Janesville, 67 Wis. 24, 29 N. W. Rep. 
565 and Colf v. Railway Co., 87 Wis. 273, 58 N. 
W. Rep. 408, where the evidence was held not 
admissible. Atthe foundation of the rule lies the 
.idea that the act constituting the subject of the 
custom is one in respect to which the manner of 
doing it is not a matter of common knowledge. 
If this were lost sight of, and evidence allowed 
to prove the customary way of doing anything, 
however common, a rule which, restricted within 
reasonable limits, promotes the due administra- 
tion of justice, would be quite likely to have the 
very opposite effect. It is the judgment of the 
court that the admission of evidence of the cus- 
tomary way of doing an act so common, so ordi- 
nary, and so usual as that of loading and hauling 
wood is within the exceptions to the general rule 
admitting such evidence. or, to state it more ac- 
curately, is a departure from the rule itself: that 
the evidence in that regard, freely admitted in 
this case by the trial court, may probably have 
influenced the jury to defendant’s prejudice; and 
therefore, that such admission constitutes error, 
for which the judgment must be reversed. 

The judgment of the circuit court is reversed, 
and the cause remanded for a new trial. 


Notre.—Plaintiff’s Previous Knowledge of Defects 


in Highway.—A person knowing of a defect in a high- ~ 
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_way or sidewalk has no right to presume it to be 
safe (City of Sumner v. Scaggs, 52 Ill. App. 551), and 
ifsuch a presumption is acted upon and injury re- 
sults, recovery of @amages may be refused on the 
ground of contributory negligence. Thus, in Walker 
y. Town of Reidsville, 96 N.C. 382,28. E. Rep. 74, 
the court said: ‘In Brucker v. Town of Covington, 
69 Ind. 33, it was held that when a party knows of the 
existence of an open cellar-way in a sidewalk, and at- 
tempts to pass the place in the night, he will be con- 
sidered as taking the risk upon himself, evenif he 
had forgotten the existence of the obstruction; and, 
ifhe receives injuries from falling into such cellar- 
way he is chargeable with contributory negligence 
and cannot recover damages. There are many cases 
to the like effect. Gribbe v. Sioux City, 38 Iowa, 
890; Wilson v. Charlestown, 8 Allen, 137; Gilman v. 
Deerfield, 15 Gray, 577.”’ See, also, Smith v. City of 
Jackson (Mich.), 63 N. W. Rep. 982; Hill v. Tionesta 
Tp., 146 Pa. St. 11, 28 Atl. Rep. 204, 29 W. N. C. 390. 
But in each of the cases just cited the plaintiff failed 


' to exercise ordinary care and this fact precluded the 


right to complain; and the majority of the cases hold 
that previous knowledge by the , plaintiff of defects 
in a highway or sidewalk is not a fact constituting 
contributory negligence, where the plaintiff exercised 
ordinary care. In Foster v. Swope, 41 Mo. App. 137, 
the court said: ‘In the foregoing remarks we have 
not overlooked the rule that one is not precluded 
from the use of a highway merely by his knowledge 
that it is defective. Buesching v. Gaslight Co., 73 
Mo. 219; Smith v. St. Joseph, 45 Mo. 449. But this 
must be understood with the proviso that he uses 
ordinary care, which is a relative term, and when he 
has knowledge of the defects, such knowledge is to 
be considered in passing on the question of ordinary 
eare. Accordingly, in proportion, as the risk of in- 
jury increases, of which he has knowledge, must his 
care and diligence to avoid injury, be increased.” 
See Whittaker’s Smith on Neg. (2d Ed.), p. 314; Town 
of Gosport v. Evans (Ind.),13 N. E. Rep. 256; Langan 
y. City of Atchison, 35 Kan. 318, 11 Pac. Rep. 38; City 
of Huntington v. Breen, 77 Ind. 30; City of South Bend 
vy. Hardy, 98 Ind. 586; Smith v. City of St. Joseph, 
45 Mo. 449; Mahoney v. Metropolitan R. Co., 104 Mass. 
18; Smith y. City of Lowell, 6 Allen, 89; Webb’s Pol- 
lock on Torts, p. 69, note. This question is usually 
one for the jury to pass upon together with the other 
facts (Gerdes v. Christopher, ete. Co., 124 Mo. 347, 
27S. W. Rep. 615; Reed v. Northfield, 13 Pick. 94; 
McKenzie v. City of Northfield, 30 Minn. 456, 16 N. 
W. Rep. 264; Smith v. City of Butler, 48 Mo. App. 
663; Sutton vy. Snohomish, 11 Wash. 24, 39 Pac. Rep. 
278; Byerly v.{City of Anamosa, 79 Lowa,'204; Argus v. 
Village of Sturgis, 86 Mich. 344, 48 N. W. Rep. 1085; 
Corcoran vy. City of Detroit, 95 Mich. 84, 54 N. W. 
Rep. 692; City of Sandwich v. Dolan, 133 Ill. 177, 24 
N. E. Rep. 526, affirming 34 Ill. App. 199; Orleans v. 
Perry, 24 Neb. 831; City of Columbus v. Strassner, 
124 Ind. 482, 25 N. E. Rep. 65; City of Ft. Wayne vy. 
Breese, 123 Ind. 581, 23 N. E. Rep. 1038), and not for 
the court to determine. Millcreek Tp. v. Perry (Pa.), 
22 Atl. Rep. 149; City of Springfield v. Rosenmeyer, 
$2 Ill. App. 301. 

Upon this subject, in Russell v. Town of Monroe, 
116 N. C. 720, 21S. E. Rep. 550, the court said: “It 
has heen held in many of the leading cases of this 
country that a previous knowledge of the injured 

* person of the existence of a defect in a sidewalk does 
hot, per se, establish negligence on his part. Morrill, 
City Neg., p. 139, and authorities cited; Diveny v- 





City of Elmira, 51 N. Y. 512; Darling v. Mayor, etc., 
13 Hun, 340; Diwire v. Basley, 181 Mass: 169; Gilbert 
v. City of Boston, 139 Mass. 313, 31 N. E. Rep. 734. *** 
We do not understand the rule to be that where a de- 
fendant has, by carelessness, left the plaintiff exposed 
to peril as a natural consequence of its conduct, the 
failure of the plaintiff to exercise the usual caution 
to avoid the ensuing danger will be deemed the proxi- 
mate cause of an injury that would not have been 
sustained had the defendant in the first instance been 
faultless. The plaintiff was not bound to exercise 
more than ordinary care, because she might possibly, 
before or at the time of sustaining the injury, have 
thereby discovered that the defendant had carelessly 
left persons passing along the sidewalk as the partic- 
ular place, exposed to danger. A defendant cannot 
take advantage of his own wrong to hold others toa 
more rigid rule of watchfulness. The plaintiff was 
warranted in acting on the assumption that the au- 
thorities of the town had done their duty. She was 
not required to see or treasure up in her memory the 
location of every defective place in the sidewalk 
which she had or might have seen during the day 
time, nor was she expected to see all such places.” 

In further support of this doctrine it has been held 
in Malloy v. City of St. Paul, 54 Minn. 402, 56 N. W. 
Rep. 94, as follows: “In accordance with the pre- 
vailing rule everywhere, it has again and again been 
held by this court that previous knowledge of the 
condition of a street or sidewalk is not conclusive evi- 
dence of contributory negligence, so as to bar a re- 
covery by a person injured in consequence of its be- 
ing out of repair; and the cases were collated very 
recently in Wright v. City of St. Cloud, ante. p. 94 (55 
N. W. Rep. 820), in which a recovery was denied be- 
cause it was apparent from plaintiff’s own testimony 
that she bad full and present knowledge of the exact 
condition of the walk, and the risk incident to travel- 
ing upon it, could easily have avoided it, and simply 
overestimated her own ability to go across, in broad 
day light, without falling. The defect here was not 
such as would or should have turned the prudent 
traveler off from the walk to seek a better route. 
The accident happened in the evening, when the snow 
was falling, blowing, and to some extent obscuring 
the vision of the plaintiff and filling the hole in the 
walx. Although advised of the {defect, she did 
not have it presently in mind. Nor is it necessary 
that the thought of a traveler should be at all 
times fixed upon defects in the street or sidewalk, of 
which they have notice. George v. Haverhill, 110 
Mass. 506; Barton v. City of Springfield, 7d. 1381. It is 
certain that previous knowledge of the existence of 
the defect has an important, and oftentimes a de- 
cisive, bearing upon the question of contributory neg- 
ligence, but mere inattention toa known danger, on 
the part of the plaintiff, cannot be held to conclude 
her.”’ The last case quoted from leads up to the 
point where itis opportune to state the subsidiary 
rule that, while a person using a highway, which he 
knows to be defective, is bound to use care com- 
mensurate with the risk, he is not required to be con- 
stantly on the alert for danger, and may temporarily 
forget the existence of the defect. Inattention 
can only be negligence per se where the person in- 
jured totally disregarded the primary laws of self- 
preservation. Many influences which ordinarily bear 
upon travelers may divert his attention so that he for 
a time forgets incidents which upon reflection could 
be recalled. Although it is proper for such facts to go 
tothe jury, they are not conclusive in law of negli- 
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gence. See Cantwell v. City of Appleton, 71 Wis. 463; 
Russell v. Town of Monroe, supra, and other cases 
above cited. 

Traveler may Assume Highway to be ina Safe Con- 
dition.—While municipal corporations are not in- 
surers against defects and obstructions in their 
streets, they are required to exercise ordinary care in 
keeping them in a safe condition for those who travel 
thereon in the usual manner. Elliott on Roads and 
Streets, pp. 448, 450; Beach on Pub. Corp. § 1487; 24 
Am. & Eng. Enc. of Law, p. 90; 9 Jd. p. 897; Griffin v. 
Williamstown, 6 W. Va. 812; Kiling v. City of Kan- 
sas, 27 Mo. App. 231; Brown vy. Mayor, ete. of Glas- 
gow, 57 Mo. 157; City of Wahoo v. Reeder, 27 Neb. 
770, 48 N. W. Rep. 1145; Mayor, ete. of Rome v. Dodd, 
58 Ga. 238; City of Vicksburg v. Hennessy, 54 Miss. 391. 
It therefore follows, as a logical sequence, that a 
traveler may assume the street to be ina reasonably 
safe condition. Thus, in Gordonv. City of Richmond, 
83 Va. 4386, 2S. E. Rep. 727, it was held that, ‘‘The 
plaintiff is not required to be observant of the condi- 
tion of the streets. He has the right to presume them 
to bein asafe condition. Ifhe have knowledge of 
the bad condition of the highway, its use by him, 
with that knowledge, is not per se negligence, and 
does not impose on him the exercise of any extra- 
ordinary care. Bullock v. New York, 99 N. Y. 654, 2 
N. E. Rep. 1; County Com’rs v. Burgess, 61 Md. 29; 
Murphy v. City of Indianapolis, 83 Ind. 76.” See, 
also, Mayor, etc. of Birmingham v. Tayloe (Ala.), 16 
South. Rep. 576; Robinson v. Mayor & Council of 
Wilm, 8 Houst. 409; Buck v. Biddeford, 82 Me. 433, 9 
Atl. Rep. 912; Wall v. Town of Highland, 72 Wis. 4385, 
39 N. W. Rep. 560; Thomas y. Brooklyn, 58 Iowa, 438; 
Turner vy. Newburgh, 109 N. Y. 301; Board of Com’rs 
of Howard Co. v. Legg, 110 Ind. 479; Maultby v. 
Leavenworth, 28 Kan. 745. 

Admissibility of Evidence of Custom.—In the case 
above reported the court held that evidence of the 
eustomary way of loading and hauling wood should 
not have been admitted by the nisi prius judge and 
based its ruling upon the danger of prejudicing the 
the jury against the defendant by unnecessarily ad- 
mitting such testimony. While the general rule is that 
evidence of custom bearing ona fact in issue is ad- 
missible, the exceptions are so numerous and so 
varied that a logical reconciliation of the authorities 
is impossible. Since such confusion prevails, it 
seems that the proper solution lies in the courts fol- 
lowing closely the general rule. It is difficult to fully 
appreciate the inroads which have already been by 
way of exceptions to this generalrule. As far as the 
defendant is concerned, if the jury already know the 
particular custom sought to be proved then proving 
it will only confirm their knowledge; while this will 
be of no benefit to any one it is following a rule which 
does not preclude such evidence and which might be 
of value in other cases. Thus, suppose the jury are 
not familiar with the particular custom sought to be 
proved, then proof of it may show that the plaintiff 
has so grossly violated that custom as to have con- 
tributed to the negligence. Here the plaintiffand not 
the defendant would do the excepting. Let customs 
be proved so that any violation thereof may be con- 
sidered in determining the questions of negligence or 
contributory negligence. In the above case, could the 
court safely say that the jury needed no enlighten- 
ment as tothe customary methods of loading and 
hauling wood? So far as the judicial knowledge of 
the court was entitled to go, some of the jurymen 
may have been office men, or miners, or store clerks 
who knew absolutely nothing of the customary way 





of loading and hauling wood. The customary way of 
loading and hauling wood by private vehicle is no 
more a matter of common knowledge than is the cus. 
tomary manner of loading and*hauling freight by 
common carrier, evidence of which is held to be ad- 
missible. 

JAMES AVERY WEBB, 








JETSAM AND FLOTSAM. 


GRADUAL ABANDONMENT OF THE “TRUST FUND*® 
THEORY. 


The power and influence of a sound dissenting 
opinion is again well illustrated in a decision made by 
the Supreme Court of Alabama, in O’Bear Jewelry 
Co. v. Volfer, 17 South. Rep. 525, 12 Am. Railroad & 
Corporation Cases, 137. The Alabama court had 
allied itself to the American doctrine of the “trust 
fund theory,” and Judge McClellan continually dis- 
sented as seen in Goodyear Rubber Co. vy. Geo. D, 
Scott Co., 96 Ala. 489; Cory v. Wadsworth, 99 Ala. 68; 
Gibson v. Furniture Co., 96 Ala. 357. 

In these cases it was held that the assets of an in- 
solvent corporation are impressed with a trust in the 
hands of the company in favor of its creditors first 
and then in favor of its stockholders. 

Since said decisions, the trend of judicial opinion 
has gone so far the other way that the Alabama Su- 
preme Court was willing to overrule these cases so 
far as they are inconsistent with the views and conclu- 
sions now expressed. Judge McClellan traced the 
history of this doctrine from its dictum birth in Wood 
v. Dummer, 3 Mason, 308, and showed that the doe- 
trine had no existence at common law, nor has it any 
in England; that it is distinctly a creation of some 
American court, and is known in jurisdictions where 
it obtains as “The American doctrine.” It even 
figured to some extent in the Supreme Court of the 
United States until it was exploded in Hollins vy. Iron 
Co., 150 U. 8.371. After showing that the Supreme 
Court of Minnesota, in Hospes y. Car Co., 48 Minn. 
174, and the Supreme Court of Michigan, in Bank of 
Montreal v. Potts Salt & Lumber Co., 51 N. W. Rep. 
512, had pronounced against it, he concluded that 
property of an insolvent corporation is not a trust 
fund or estate in any other sense than that whena 
court of equity takes possession and control of 
such property upon some general principle of 
equity jurisdiction, wholly independent of any idea 
that the property constitutes a trust fund, it will be 
administered for the equal benefit of creditors. Mr. 
Lewis, in his note to the case under consideration, is 
of the opinion that it contains one of the most thor- 
ough examinations of the “trust fund” doctrine to be 
found in judicial literature. In an article published 
in last week’s Reporter, entitled “Dissenting Opin- 
ions,” we stated that a dissenting opinion sometimes 
becomes a majority opinion, and this case presents an 
illustrious example of the statement. The likelihood 
is that in view of the general concurrence of courts at 
the present time, this doctrine will be ignored, if not 
entirely repudiated, in the jurisdictions where it has 
not yet found a lodgment. Not even the ability of 
Judge Thompson has been able to prevail against the 
repudiation of it by Mr. Pomeroy, who had always 
spoken of this kind of constructive 
“metaphorical”? expression, containing no element of 
resemblance to a constructive trust.—National Cor 
poration Reporter. 
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BOOK REVIEWS: 


AMERICAN STATE REPORTS, VOL. 47. 

This volume contains many interesting cases and 
yaluable annotations. Among them we note Hiler v. 
People (Ill.), which has an exhaustive note on the 
subject of proof of former marriage in bigamy cases; 
Hall v. Green (Me.), on the liability of father for sup- 
port of children after divorce awarding their custody 
to the mother; Ditch v. West Nat. Bank (Md.), on 
effect of check indorsed “for deposit;” Hurst v. 
Warne (Mich.), on quarantine and health laws and 
regulations; St. Paul, ete. Trust Co. v. Leck (Minn.), 
on equitable set off after insolvency; Carr v. Coke (N. 
Car.), on proof of enactment of statutes. Published 
by Bancroft-Whitney Co., San Francisco, Cal. 
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1. ACCOUNTING—Profits Accruing to Agent from Other 
Business.—A principal is entitled to recover from his 
agent profits accruing to the agent from a business in 
which the agent engaged while agent, and in violation 
of his contract of agency.—JAMES T. Harr Co. Vv. 
DAILY, Ill., 48 N. E. Rep. 1096. 

2. ACTION—Injuries to Adopted Child.—Under Rev. 
St. 1581, § 266 (Rev. St. 1894, § 267), providing that the 
father (or, in case of his death, desertion or imprison- 
ment, the mother) may maintain an action for the in- 
jury or death of a child, a complaint in an action by a 
woman for injury to her adopted son is insufficient un- 
less it alleges the ownership of his services, the par- 
ticulars of his adoption, or his emancipation from the 
control of his natural parents.—CITIZENS’ ST. R. Co. Vv. 
WILLOEBY, Ind., 43 N. E. Rep. 1058. 

3. ADMIRALTY—Liens Given by State Statutes.—A lien 
given by a State statute for labor done in the original 
construction of a vessel, even after she is launched, is 
not enforceable in the federal admiralty courts, for the 


having become engaged in commerce.--MARMANN V. 
THE WILLIAM WINDOM, U. S. D. ©. (Iowa), 73 Fed. 
Rep. 496. 

4. AGISTER’S LIEN—Priorities.—The lien of a livery 
or boarding stable keeper for his just and reasonable 
charges for keeping, supporting and caring for ani- 
mals and vehicles at the request of the owner or per- 
son in lawful possession is acquired solely by virtue 
of the law of 1891, and by the terms of section 6250 is 
expressly made secondary and subordinate to the lien 
of any previously executed and properly filed chattel 
mortgage.—PETZENKA V. DALLIMORE, Minn.,67N. W. 
Rep. 365. 

5. ALIENS—Disabilities—Property by Descent.—Un- 
der Acts 22d Gen. Assem., ch. 85, § 1, prohibiting non- 
resident aliens from acquiring title to, or taking or 
holding lands in this State by devise, descent, pur- 
chase, or otherwise, only as thereinafter provided, and 
section 2, providing that a non-resident alien may ac- 
quire and hold real estate, if, within five years from 
the date of purchase, the same is placed in actual pos- 
session of a relative of such purchaser, related within 
the third degree, and, further, that such occupant be- 
comes a naturalized citizen ten years from the pur- 
chase, non-resident aliens can acquire and hold lands 
by purchase only, and not by devise or descent.—BUR- 
ROW V. BURROW, Iowa, 67 N. W. Rep. 287. 


6. ASSIGNMENT FOR BENEFIT OF CREDITORS—Insolv- 
ency.—One who is unable to meet his just obligations 
in due course of trade, and whois unable to proceed in 
business without making some arrangement with his 
creditors, is insolvent, within Code, § 2115, providing 
for assignments by insolvents for the benefit of cred- 
itors.—MCCANDLESS V. HAZEN, Iowa, 67 N. W. Rep. 
256. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Partner- 
ship.—Where an assignment for the benefit of cred- 
itors has been made by a firm, and also by the partners 
as individuals, the holder of a note executed by the 
firm and the members individually is entitled tc have 
the estates of the partnership and of each partner 
kept separate, and to receive a dividend from each, 
though the note was given for a firm liability.—IN RE 
CARTER, Iowa, 67 N. W. Rep. 239. 


8. ATTACHMENT BonD—Damages.—Where the prop- 
erty attached did not belong to defendant, he cannot, 
on recovery of a judgment on the issue of indebted- 
ness, recover on the attachment bond the expenses in- 
curred in defending the action.—TEBOV. BETANCOURT, 
Miss., 19 South. Rep. 833. 


9. ATTACHMENT—Dissolution—Liability of Sheriff.— 
Where a sheriff, in attaching property, was not guilty 
of any oppression, fraud or malice, within the mean- 
ing of Civ. Code, § 3294, but acted fairly in all respects, 
and simply performed the duties required of him asa 
public officer, exemplary damages will not be allowed 
against him on dissolution of the attachment.— 
SPOONER V. CaDyY, Cal., 44 Pac. Rep. 1018. 


10. ATTACHMENT—Venue.—Where a party is a resi- 
dent of this State, and owns property in some other 
county than that of his residence, and the action is a 
personal one, suit to reach his property can only be 
brought in the county where he resides, or where he 
may be summoned; but when the action is brought in 
the proper county, orders of attachment may issue to 
the sheriff of any other county in the State where the 
property may be found, and the property seized there- 
under; but the sheriff serving such writ must make a 
return of the order to the court from which it issued.— 
BARTON V. HANAUER, Kan., 44 Pac. Rep. 1007. 


1l. BANKRUPTCY—Effect of Discharge.—A judgment 
entered on a provable debt after commencement of 
bankruptcy proceedings against the defendant is 
barred by his discharge.—HUNTINGTON V. SAUNDERS, 
Mass., 43 N. E. Rep. 1035. 

12. BANKS—Savings Banks—Status of Depositors.—A 





contract is not of a maritime nature, the vessel not yet 
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of depositors—weekly depositors, who were stock- 
holders on the deposit of a minimum sum, special de- 
positors and irregular depositors. Plaintiff made a 
special deposit, receiving a certificate acknowledging 
receipt of the money on special deposit, at a specific 
rate of interest, if not drawn out within one year: 
Held, that the special deposit was,in effect, a loan 
creating an indebtedness on the part of the bank, and 
as such was alien on the agsets prior to the lien of 
weekly depositors, who were by the by-laws made 
stockholders.—HEIRONIMUS V. SWEENEY, Md., 34 Atl. 
Rep. 824. 

13. CARRIERS —- Passenger — Custom and Usage.— 
Where a shipping contract, permitting the shipper to 
accompany , his stock, and return, without extra 
charge, does not specify the route by which he shall 
return, a general usage of the carrier to allow a return 
by either of two routes will, if known to the shipper 
when the contract is made, be presumed a part there- 
of.—MILROY Vv. CHICAGO, M. & ST. P. Ry. Co., Iowa, 67 
N. W. Rep. 276. 

14. CHATTEL MORTGAGE—Assignment.—Defendants, 
who were dealers in hardware and machinery, exe- 
cuted a chattel mortgage on their stock and assigned 
accounts, in all valued at $3,300, securing all their cred- 
itors but three, and covering $3,300 out of a total in- 
debtedness of $3,700. They were not insolvent, but had 
property of the value of $1,150 remaining. They did 
not intend going out of business, but expected to con- 
tinue until the mortgage was paid. The creditors had 
no knowledge of the mortgage when executed, but 
most of them ratified it afterwards: Held, that the 
transaction did not constitute a general assignment.— 
DAVID BRADLEY & CO. V. HOPKINS, Iowa, 67 N. W. Rep. 
261. 

15. CHATTEL MORTGAGE—Secret Trust.—A chattel 
mortgage which covered all the property of an insolv- 
ent debtor, executed under an agreement between the 
parties thereto that the mortgage should not be filed 
for record; that the mortgagee should take formal 
possession of the mortgaged property, and hold pos- 
session thereof for the benefit and subject to the direc- 
tion of the mortgagor, until, by sale or lease of the 
mortgaged property to the advantage of the mort- 
gagor, the debt secured should be paid, and then ac- 
count tothe mortgagor for the balance, held fraudu- 
lent as to other creditors of the mortgagor who are 
plaintiffs in this action.—BACON Vv. P. BROCKMAN COM- 
MISSION CO., Neb., 67 N. W. Rep. 304. 

16. CIVIL RIGHTS—Removal of Causes.—The denial 
of, or inability to enforce in a State tribunal, rights se- 
cured by a law providing for the equal civil rights of 
citizens, on account of which a criminal prosecution 
may, under Rey. St. § 641, be removed from a State 
court, is primarily, if not exclusively, a denial of such 
rights or an inability to enforce them, resulting from 
the constitution or laws of the State, rather than a de- 
nial first made manifest at the trial of the case.—MUR- 
RAY V. STATE OF LOUISIANA, U. 8.58. C.,168.C. Rep. 
990. 

17. CIVIL RIGHTS—Soda Fountain.—A druggist who 
keeps in his place of business a soda fountain, from 
which he dispenses the kinds of liquids usually sold 
from soda fountains, does not keep a place of ‘‘accom- 
modation or amusement,” within the meaning of Act 
June 10, 1885, § 1, by which the full and equal enjoyment 
of the accommodations of certain places of public 
resort are required to be extended to all persons within 
the jurisdiction of the State.—CECIL Vv. GREEN, II1., 43 
N. E. Rep. 1105. 

18. CONSTITUTIONAL LAW — Barbers — Sunday.—Act 
June 26, 1895, forbidding barbers to keep open their 
shops or work at their trade on Sunday, is a taking of 
property without due process of law, within the mean- 
ing of Const. art. 2, § 2, providing that no person shall 
be deprived of liberty or property without due process 
of law.—EDEN V. PEOPLE, ill., 43 N. E. Rep. 1108. 

19. CONSTITUTIONAL LAaw—Chinese Exclusion Act.— 
Act May 5, 1892, § 4, providing that a Chinese person 





adjudged to be not lawfully entitled to remain in the 
United States shall be imprisoned at hard labor forg 
period not exceeding one year, and thereafter removed 
from the United States, in effect provides for such im. 
prisonment upon the adjudication of a justice, judge 
or commissioner upon a summary hearing, and con- 
flicts with Const. U. 8. Amends. 5, 6, declaring that no 
person shall be held to answer for a capital or other. 
wise infamous crime unless upon a presentment or in. 
dictment of agrand jury, and that the accused shal] 
enjoy the right to a speedy and public trial by an im. 
partial jury.—WONG WING V. UNITED STATES, U. 8.8, 
C., 16S. C. Rep. 977. 

20. CONSTITUTIONAL LAW — Toll Roads.—St. 1893, p, 
359, authorizing the county board of commissioners to 
grant licenses and franchises to take tolls on publie 
roads whenever, in their judgment, the expenses of 
maintaining roads as public highways are too great to 
justify the county in maintaining them, the licensee 
being required to keep the road in reasonable repair, 
does not violate Const. art. 11, § 13, forbidding the 
legislature to grant any private corporation or person 
power tocontrol county improvements and property. 
—BLOOD Vv. MCCARTHY, Cal., 44 Pac. Rep. 1025. 


21. CONTRACT OF AGENT—Ratification.—Ratification 
of a hiring of a detective by a station agent of a rail- 
road to look up a theft [cannot be found from the fact 
of his acting with a detective of the road, who had no 
authority to hire, and that the detectives of the road, 
making use of information furnished by him, had the 
thief arrested and convicted.—SOMERVILLE Vv. Wa- 
BASH R. Co., Mich., 67 N. W. Rep. 320. 


22. CONTRACT OF SALE—Assignment.—A contract of 
sale of standing timber reserved title in the vendor 
till payment of the price, and required the vendees, be. 
fore removing the timber, to make specified payments, 
and that their default should, at the option of the 
vendor, avoid the contract. The vendees contracted, 
with the consent of the vendor, indorsed on the con- 
tract, to sell the same timber. The indorgsement re- 
stricted the contract to the parties making it, and 
provided that itshould not be a waiver by the vendor 
of any terms of the original contract, and contained a 
further agreement with the second vendees that, if 
the original vendees defaulted in their contract, they 
could cut and remove the timber on terms provided in 
the original contract. The second vendees, without 
the written consent of the original vendor, or any con- 
sideration passing to him, assigned the contract so in- 
dorsed, without having paid any money on it: Held 
that, as between the assignee and the original vendor, 
the assignment was void for want of mutuality.—JACcK- 
SON V. SESSIONS, Mich., 67 N. W. Rep. 315. 


23. CONTRACTS — Acceptance—Mutuality.—There can 
be no valid contract for the sale and conveyance of 
the land, unless the parties have mutually assented to 
the same conditions, until there is a clearly-defined 
offer on the one hand, and an acceptance on the other 
of the very terms offered.—HEILAND V. ERTEL, Kan., 44 
Pac. Rep. 1005. 


24. COUNTY TREASURER — Compensation.—A publi¢ 
officer must discharge all the duties pertaining to his 
office for the compensation allowed by law, and will 
not be allowed compensation for extra work unless it 
is authorized by statute.—STONER v. KEITH COUNTY, 
Neb.,67N. W. Rep. 311. 

25. CRIMINAL PRACTICE—Indictment—Joinder of Of 
fenses.—While two or more distinct felonies of like 
nature may be united in one information or indict- 
ment, the charges should be made under separate and 
distinct counts; and the generai rule that evidence 
must correspond with the allegations, and be confined 
to the point in issue, is applicable alike in civil] and 
criminal cases.—STATE V. STEVENS, Kan., 44 Pac. Rep. 
992. 

26. DEED—Mental Capacity of Grantor.—In an action 
to set aside a deed on the ground of undue influence, 
it appeared that the grantor had had trouble with his 
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daughter’s husband, and had expressed the intention 
to deed the property to his stepdaughter, binding her 
to support him and his wife as long as they lived. It 
also appeared that the grantee was not present at the 
time the deed was made: Held, that the fact that the 
grantor was superstitious, and harbored delusions re- 
garding witchcraft, was not, in view of the circum- 
stances, evidence of undue influence.—SCHNEITTER V. 
CARMAN, Iowa, 67 N. W. Rep. 249. 

27. DoWER—Effect of Divorce.—A wife who had been 
divorced for the fault of the husband is, on the death 
ofthe husbend, neither the ‘‘widow” (Rev. St. 1894, § 
2640; Rev. St. 1881, § 2483) nor “the surviving wife” 
(Rev. St. 1894, § 2652; Rev. St. 1881,§ 2491) of the hus- 
band, who died without remarrying, and therefore is 
not entitled to a one-third interest in his estate.— 
FLETCHER V. MONROE, Ind., 43 N. E. Rep. 1053. 

28. ELECTION OF REMEDIES—Assigoment for Benefit 
of Creditors.—A creditor who at first refuses to recog- 
nize a general assignment made by his debtor, and 
brings suit and attaches assigned property, but who 
releases it before trial, pays the costs of the attach- 
ment, and recognizes the validity of the assignment, 
does not lose his right to participate with other cred- 
itors in the assigned estate.—JONES V. BURGESS, Ala., 
19South. Rep. 851. 

29, ELECTIONS—School Directors—Uncertain Ballots. 
—Where an election is held for the sole purpose of 
electing two school directors for different terms, bal- 
lots which contain merely two names, without any 
designation as tothe long term or the short term, are 
yoid for uncertainty.—PaGE V. KUYKENDALL, IIl., 43 
N. E. Rep. 1114. 

30. EMINENT DOMAIN—Damages.—Where a railroad 
company appropriates land over which it erects a 
bridge for its road, and pays full compensation there- 
for, it cannot be compelled to make a second payment 
to the successors of the original owner for thereafter 
filling up the land under the bridge within the right of 
way.—HUMMEL V. CUMBERLAND VAL. R. Co., Penn., 34 
Atl. Rep. 848. 

31. EMINEN® DOMAIN—Right to Compensation.—Un- 
der Const. art. 2,§ 13, providing that private property 
shall not be taken for public use without just compen- 
sation, the laying out of a highway across the right of 
way of a railway company, in default of an agreement 
as to compensation, release of the same, or an ascer- 
tainment of the amount in proper condemnation pro- 
ceedings, is invalid.—ILLINOIS CENT. R. Co. v. Com- 
MISSIONERS OF HIGHWAYS OF TOWN OF MATTOON, Ill., 
43N. E. Rep. 1100. 

32. EMINENT DOMAIN—Taking Land for Street.—In 
assessing dumages for the taking of a street in which 
the adjoining proprietor owns the fee, subject to rights 
of way and drainage which he has granted therein, 
such owner is entitled to compensation both for his 
interest in the street, and for any diminution in the 
market value of the abutting lots.—BBALE V. CITY, 
Mass., 48 N. E. Rep. 1029. 

33. Eqguiry—Contract—Reformation.—Where a con- 
tract for the exchange of a farm for a stock of goods 
atinvoice value provided for invoice ‘tat wholesale 
cost as shown by cost marks on said goods,” the 
owner of the farm was not entitled to have it reformed 
80 as to require the invoice to be at wholesale cost 
without reference to the marked price, where there 
was a preponderance of evidence that the parties in- 
tended that the value of the goods was to be deter- 
Mined by the cost marks.—SIMPSON V. KANE, Iowa, 67 
N. W. Rep. 247. 

84. Equiry—Reformation of Contract.—The contract 
cannot be reformed on the ground of mistake as to ef- 
ficacy of the words used to express the intent of the 
parties to make an agreement in accordance with the 
original negotiations, there having been no mutual 
agreement at that time, and the written contract be- 
ing in effect a new and independent agreement, nota 
conclusion of the original negotiations.—MARSHALL V. 
WESTROPE, Iowa, 67 N. W. Rep. 257. 








35. ESTOPPEL BY DEED—After-acquired Title.—Grant- 
ors who conveyed, with covenants of warranty, land 
to which they were prospective heirs, and which was 
in possession of their ancestor, were not estopped to 
assert, as agaiust the grantees, an after-acquired title 
by descent from the ancestor, who had occupied the 
land openly and adversely for 15 years after the date 
of the deed.—DOOLITTLE V. ROBERTSON, Ala., 19 South. 
Rep. 851. 

36. EVIDENCE—Defective Sidewalks—Negligence.—In 
an action for injury from a defective sidewalk, plaint- 
iff, though not having alleged it in her declaration, 
may testify that the street lamp was not lighted, it be- 
ing proper for consideration on the question of her 
care in the manner of her traveling on the sidewalk, 
and also in her going on it.—VILLAGE OF CULLOM Vv. 
JUSTICE, Ill., 48 N. E. Rep. 1098. 

37. EVIDENCE—F actors and Brokers—Right to Com- 
missions.—In an action by reali estate brokers for com- 
missions, it appeared that they procured a purchaser 
who made an offer which was rejected by the owner, 
and that after several subsequent offers had been re- 
jected, and the price had been raised several times, 
the owner informed plaintiffs that he intended to 
make the sale through another broker, and that a sale 
was so made: Held, that testimony of the purchaser 
that he had not abandoned the idea of buying, through- 
out the whole transaction, was admissible.—Day Vv. 
PORTER, Ill., 48 N. E. Rep. 1073. 

38. EVIDENCE—Parol Evidence—Indefinite Contract. 
—Where a memorandum of an agreement is indefinite 
and ambiguous in its terms, parol|jproof may be re- 
ceived to show the surrounding circumstances under 
which it was made, and to explain the intent and 
meaning of the parties.—ERIE CaTTLE CO. V. GUTHRIE, 
Kan., 44 Pac. Rep. 984. 

39. EVIDENCE — Railroads—Res Gestw#.—In jumping 
from a wagon struck by atrain of cars, plaintiff was 
injured, and immediately after, the train having 
moved along, plaintiff walked across the track, and 
said to the switchman, ‘‘Who is to blame for this?” 
who answered: “It was the engineer. I told him to 
stop, and youtocross:” Held, that this conversation 
wasjadmissible as part of the res geste but not as an ad- 
mission of the company.—WILSON V. SOUTHERN Pac. 
Co., Utah, 44 Pac. Rep. 1040, 

40. EXECUTION — Equitable Conversion. — A father 
executed to his sons a deed of ail his real estate and 
personal property, in trust for the benefit of the 
grantor for life, with such provisions that he still held 
the legal estate in the land, and empowered them after 
his death to sell and convey all things conveyed to 
them by the deed, and then directed the payment of 
certain gifts therein made by him, and the division 
into seven equal parts of the balance remaining, the 
trustees to share in such parts: Held, that there was 
a conversion of the realty at the grantor’s death, and 
that the grantees took no such interest in the land as 
could be reached by levy of execution thereon.—Pals- 
LEY V. HOLZSHU, Md., 34 Atl. Rep. 832. 

41. EXECUTION — Imprisonment for Debt.—Rev. St. 
Ill. 1895, ch. 72, §§ 30, 31, which provide that creditors 
who have caused their debtors to be imprisoned upon 
writs of ca. reps. or ca. sa. must pay their board weekly 
in advance, or the debtors will be discharged, is a re- 
striction on imprisonment for debt, within the mean- 
ing of Rey. St. U. S. § 990, which declares that “all 
modifications, conditions and restrictions upon im- 
prisonment for debt, provided by the laws of any 
State, shall be applicable tothe process issuing from 
courts of the United States to be executed therein.”— 
STROHEIM V. DEIMEL, U. S. C. C. (Ill.), 73 Fed. Rep. 430. 

42. EXECUTION—Property Subject.—Plaintiff entered 
into a contract with one A for feeding certain sheep; 
plaintiff to furnish the feed. A was to receive as his 
compensation whatever the sheep brought over their 
first cost, together with the cost of feeding and mar- 
keting, and commissions of plaintiff for their sale: 
Held, that A did not acquire any interest in the sheep, 
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subject to sale on execution.—MCNAMARA V. GODAIR, 
Ill., 48 N. E. Rep. 1071. 

43. FEDERAL Courts — Jurisdictional Amount—Prin- 
cipal and Interest.—When the interest evidenced by a 
coupon is due, the demand based on the promise con- 
tained inthe coupon is no longer a mere incident of 
the principal debt, but becomes a principal obligation, 
and hence is not ‘‘interest,” within Act March 3, 1887, 
conferring jurisdiction on the circuit court of suits be- 
tween citizens of different States whenthe matter in 
dispute exceeds $2,000, exclusive of “interest” and costs; 
and the amount of such coupons may be added to the 
amount of the bond to confer jurisdiction.—EDWARDS 
v. BATES County, U.S. 8. C., 168. C. Rep. 967. 

44. FEDERAL CouRTS—Supreme Court—Jurisdictional 
Averments.—An averment, in a complaint seeking to 
set aside a mortgage foreclosure, that plaintiff, who 
owned the property, was not a party thereto, does not 
show that a construction of the constitutional provis- 
ion as to due process of law is necessarily involved, so 
as to confer jurisdiction onthe supreme court under 
Act March 3, 1891, ch. 517, § 5.—CORNELL V. GREEN, U. S. 
8. C., 168. C. Rep. 969. 

45. FEDERAL OFFENSE—Violation of Postal Laws.— 
There is no federal statute providing a punishment for 
the mailing of letters which are free from lewd and in- 
decent language, expressions, or words, although they 
may have been written forthe purpose of seduction, 
or to obtain meetings for immoral purposes.—UNITED 
STATES V. LAMKIN, U.S. C. C. (Va.), 73 Fed. Rep. 859. 

46. FRAUDS, STATUTE OF—Contract for Sale of Goods. 
—A verbal contract for the manufacture of articles of 
special and peculiar design, not suitable for the gen- 
eral trade, and for the price of more than $50, is nota 
contract for the sale of goods and chattels, within the 
statute of frauds.—BROWwN & HAYWOOD Co. v. WUNDER, 
Minn.,67N. W. Rep. 357. 

47. FRAUDULENT CONVEYANCE—Partnership.—A trust 
deed executed by a member ofan insolvent firm, on 
his own property, to secure the individual debt of his 
partner, for which he was not bound, is fraudulent as 
to creditors of the firm, and will beset aside.—ERB 
v. WEST, Miss., 19 South. Rep. 829. 


48. FRAUDULENT CONVEYANCES—Deed from Husband 
to Wife.—Where a husband takes title in himself to 
land bought with the wife’s money, but gives her no 
note for the amount so used, and makes no promise to 
repay the same, the relation of creditor and debtor 
does not arise, so as to validate a subsequent deed of 
the land by the husband to the wife.—ISEMINGER V. 
CRISWELL, Iowa, 67 N. W. Rep. 289. 

49. GARNISHMENT.—A judgment against a garnishee 
provided that it should be satisfied by the garnishee's 
turning over to the constable allthe property in his 
hands, or under his control, after satisfying the liens 
of the garnishee: Held, that plaintiff had no right to 
enforce the judgment where nothing remained to turn 
over after the garnishee’s claims were satisfied out of 
the property.—BRAKKE V. HOSKINS, Iowa, 67 N. W. 
Rep. 235. 

50. HABEAS CORPUS—Defective Indictment.—Where a 
prisoner is held to answer an indictment, he will not 
be discharged on habeas corpus, for insufliciency of the 
indictment, unless it affirmatively appears that the 
facts of the case cannot, under any possible statement 
of them, constitute acrime, and, further, that there 
are special circumstances, requiring earlier judicial 
action than can be had, by demurrer or otherwise, 
througb the ordinary course of procedure in defend- 
ing against the indictment.—IN RE HACKER, U.S. D. C. 
(Cal.), 73 Fed. Rep. 464. 

51. HIGHWAY COMMISSIONERS.—Commissioners of 
highways of towns, on whom road and bridge act im- 
poses the duty to keep in repair and improve, so far as 
practicable, the roads and bridges, who are bound by 
statute to accept the office when elected, and who are 
liable to a penalty for neglect of any duty, are not lia- 
ble to an action by one injured by an insuflicient 
bridge, they having expended, in good faith, the funds 








on lands where they seemed to them most needed,— 
NAGLE V. WAKEY, II1., 48 N. E. Rep. 1079. 

52. HIGHWAYS — Prescription.—A and B owned a@. 
joining 40-acre subdivisions, and for 21 years occupied 
to a line which each supposed was the true line between 
them, but which wasin fact more than two rods iy 
upon the land of B. In the meantime the town laid ont 
a public highway onthe true line, but opened it for 
travel on said supposed line, where it was traveled by 
the public for 14 years, when the town, within 15 years 
after the highway was so laid out, opened it for travel 
on thetrue line: Held, conceding that, as between A 
and B, the 15-year statute of limitations had run in 
favor of A astothe strip of land occupied by him be. 
tween thetrue line and the road as traveled, stillit 
had not run in his favor as against the public or the 
defendant town.—BICE Vv. TOWN OF WALCOTT, Minn.,, 
67 N. W. Rep. 360. 

53. HIGHWAYS~—Prescriptive Rights.—Where the pub- 
lic have acquired the right to a public highway by 
user, they are not limited in width to the actual beaten 
path. The right carries with it such width asis rea- 
sonably necessary for the public easement of travel, 
and the width must be determined from the facts and 
circumstances peculiar to each case. The highway 
having been permanently fenced, the usual width of 
highways in the locality, and the width recognized by 
the owner of the fee and the public, when there hag 
been such recognition, are pertinent facts from whieh, 
in connection with other evidence, width may be in- 
ferred.—WHITESIDES V. GREEN, Utah, 44 Pac. Rep. 
1032. 

54. HOMESTEAD—Nature and Extent of Right.—Pro. 
ceeds of the sale of a homestead are, for six months 
after said sale, entitled tothe same protection against 
legal process asthe homestead itself; and if, during 
that period, such proceeds are invested ina city lot, 
such lot may be selected as a homestead, although not 
yet occupied as such.—PRUGH V. PORTSMOUTH Sav. 
BANK, Neb., 67 N. W. Rep. 309. 

55. HUSBAND AND WIFE — Conveyance through 
Trustee.—The statutory rule (Gen. St. 1894, § 5534), 
which, in effect, declares invalid, conveyances of real 
estate between husband and wife, refers only to direct 
conveyances from one to the other, and not to indirect 
conveyances through third persons (following McMil- 
lan v. Cheeney,16N. W. Rep. 404,30 Minn. 519). And 
itis immaterial that a conveyance from one to the 
other through a third person is in pursuance of a 
previously made and invalid agreement between hus- 
band and wife for such a conveyance.—JORGENSON V. 
MINNEAPOLIS THRESHING CO., Minn., 67 N. W. Rep. 364. 


56. INJUNCTION — Violation of Contract.—Where a 
petition to enjoin defendant from engaging in trade in 
violation of a contract with plaintiff sets out the con- 
tract, and avers thatthe stipulated amount agreed to 
be forfeited by defendant for a violation of the con- 
tract was intended by the parties as a penalty, and 
that defendant is insolvent, defendant’s motion to dis- 
miss the temporary injunction because the contract 
set out inthe petition provides a fixed sum as stipu- 
lated damages recoverable only at law, admits all facts 
well pleaded by the petition, and cannot be sustained. 
—BEEMAN V. HEXTER, Iowa, 67 N. W. Rep. 270. 

57. INTERVENTION—Execution.—Neitber Code, § 3016, 
providing for the intervention of persons claiming an 
interest in ‘‘attached property,” nor section 3051, pro- 
viding for intervention in proceedings by ‘‘garnish- 
ment on execution,” authorizes intervention by a per- 
son Claiming an interest in property seized under exe 
cution issued on a judgment.—BaLL Vv. CEDAR VAL. 
CREAMERY CoO., Iowa, 67 N. W. Rep. 232. 

58. INTOXICATING LIQUOR—Indictment.—The fact that 
an indictment for keeping a liquor nuisance specifies 
the time the nuisance was maintained does not pre- 
clude evidence of illegal sales prior tothe time speci- 
fied, but within three years, the period of limitations 
of the finding of the indictment.—STATE V. ARNOLD, 
Iowa, 67 N. W. Rep. 252. 
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59. INTOXICATING LIQUORS — Sunday Closing Law.— 
On trial for keeping asaloon open on Sunday, an in- 
struction that it made no difference whether the de- 
fendant sold any liquor or not, tlrat be had not the 
right to let persons into the saloon, is not open to ob- 
jection onthe ground that it assumes that defendant 
Jet persons into his saloon.—PEOPLE Vv. BOWKUS, 
Mich., 67 N. W. Rep. 319. 

60. INSURANCE—Condition against Subsequent Insur- 
ance.—A fire policy conditioned to be void if other in- 
surance is obtained without written consent of the in- 
surer is not avoided by asubsequent policy obtained 
from another insurer, without such consent, which is 
yoid ab initio.—SWEETING V. MUTUAL FIRE INS. CoO., 
Md., 34 Atl. Rep. 826. 

61. INSURANCE—Seope of Risk.—A fire in a chimney, 
caused by the accidental ignition of soot, or the smoke 
issuing from such fire, is within the contract of insur- 
ance under a policy on goods contained in the build- 
ing, Which purports to cover all loss or damage by 
fire. —WAY V. ABINGTON MUTUAL FIRE INS. CO., Mass., 
4N. E. Rep. 1032. 


62. INSURANCE — Vacancy of Building.—Where a pol- 
icy of fire insurance provides that it shall be void ‘‘if 
the building herein described be or become vacant or 
unoccupied, or notin use,” the forfeiture and avoid- 
ance do not depend on the assured’s knowledge of the 
fact of vacancy.—SCHUERMANN V. DWELLING-HOUSE 
Ins. Co., Ill, 43 N. E. Rep. 1093. 


68. LIFE INSURANCE—Death by Act of Insured.—The 
words ofa condition avoiding a policy of life insur- 
ance if the assured shall die ‘‘by his own hand,” or 
“by his own act,” are equivalent to a proviso against 
suicide, or intentional self-destruction; and upon such 
issue the burden of proof rests upon the insurance 
company.—MUTUAL LIFE INs. CO. V. WISWELL, Kan., 
4 Pac. Rep. 996. 

64. LIFE INSURANCE—Insurable Interest.—An uncle 
living on his sister’s place, and keeping his nephew, 
the child of his sister, has no insurable interest in such 
child. —PRUDENTIAL INS. Co. Vv. JENKINS, Ind., 43 N. E. 
Rep. 1056. 

65. LIMITATIONS—Partnership.—In fixing the date at 
which the statute of limitations begin to run against a 
eause of action for an accounting of the affairs ofa 
partnership, and especially of a so-called mining part- 
nership, a court of equity will not always take the date 
of the actual dissolution of the partnership by the 
death of a partner or otherwise, but in a case where, 
of necessity or by consent, the surviving partner con- 
tinues the management of the partnership affairs for 
the winding up of the business, will sometimes post- 
pone the running of the statute until such manage- 
ment or winding up has been completed, or until such 
surviving partner has openly asserted an adverse 
claim to the partnership assets.—THOMAS V. Hurst, U. 
8.C. C. (Mo.), 73 Fed. Rep. 372. 

66. MALICIOUS PROSECUTION—Evidence.—In an action 
for malicious prosecution, a newspaper article, con- 
taining the details of the arrest, and other matter 
which was not shown to have been prompted by de- 
fendant or its agent, was admissible in so far as it 
stated the bare fact of arrest, but was inadmissible in 
80 far as it stated what defendunt intended to do in the 
Matter.—FLEICHER V. CHICAGO & N. W. Ry. Co., 
Mich., 67 N. W. Rep. 330. 

67. MARRIED WOMAN—Exemptions.—Under Rev. St. 
$5319, which provides that a married woman may be 
sued, and judgment be enforced against her property, 
as if she was unmarried, “but she shall be entitled to 
the benefit of all exemptions to heads of families,” she 
is entitled to such exemptions though she is not living 
with her husband, and has no child living with or sup- 
ported by her.—KIMMEL V. PARONTO, Ohio, 43 N. E. 
Rep. 1040. 

68. MASTER AND SERVANT—Contributory Negligence. 
—Plaintiff and other section hands were taken to and 
from their work on atrain which was under the con- 





trol of a conductor, who directed all the work dene by 
them. While the train was bringing them from work, 
plaintiff was injured, in jumping from it to the plat- 
form of the station at which he desired to alight. The 
train had slowed down, and was running between four 
and five miles an hour, and, three of the men having 
jumped down, plaintiff was told by the conductor to 
jump. The platform was about afoot below the car 
step, and it was still daylight: Held, thatthe question 
whether plaintiff was negligent in jumping was for the 
jury.—NORTHERN Pac. R. Co. v. ENGLAND, U. 8.8. C., 
168. C. Rep. 975. 

69. MASTER AND SERVANT—Incompetency of Fellow- 
servant.—The master is liable for his negligence in re 
taining in his employ an habitually careless or neg- 
lectful fellow-servant, known to the master to be such, 
by reason of which negligence the plaintiff was in- 
jured.—SMITH V. K. W. BACKUS LUMBER CO., Minn., 67 
N. W. Rep. 358. 

70. MASTER AND SERVANT—Injuries.—In an action 
against a railroad company for the death of plaintiff’s 
intestate, killed while uncoupling cars, plaintiff could 
show the kind of couplings used onthe train on which 
intestate was working at the time of his death, for the 
purpose of showing the nature of the work he was 
obliged to do, even though there was no issue raised 
as to the kind and condition of the couplings.—SPAULD- 
ING V. CHICAGO, ST. P. & K. C. Ry. Co., lowa, 67N. W. 
Rep. 227. 

71. MASTER AND SERVANT—Negligence of Servant.— 
While defendant’s employees were constructing a 
foundation for a printing press under a contract be 
tween defendant and a newspaper company, such em- 
ployees being paid by the hour for the time they were 
actually at work, plaintiff backed his van to the rear 
of the building to deliver paper to the company, and, 
it being necessary to suspend defendant’s work dur- 
ing the unloading of the paper, one of the defendant’s 
employees, at the direction of his foreman, but with- 
out the knowledge or request of plaintiff, got upon the 
van to assist in unloading, and carelessly set in motion 
a roll of paper, which rolled from the van and injured 
plaintiff: Held, that defendant was not liable.—BROWN 
Vv. JARVIS ENGINEERING Co., Mass., 43 N. E. Rep. 1118. 


72. MECHANICS’ LIENS—Actions to Enforce—Parol 
Evidence.—In an action to establish a mechanic’s lien 
for labor done and materials furnished under contracts 
with one L, and with him and others, all of whom were 
members of a certain corporation or firm, parol evi- 
dence was admissible to show that L held the legal 
title to the land in trust for such company or firm.— 
SPRINGER V. KROESCHELL, II1., 43 N. E. Rep. 1084. 

73. MINES AND MINING—Location of Claim.—Under 
Rev. St. U.S. § 2320, providing that no location of a 
mining claim shall be made until the discovery ofa 
vein or lode within the limits of the claim located, it is 
the finding of mineral in rock in place that constitutes 
the discovery, and it is not necessary that the vein or 
lode should contain mineral of such nature that a 
practicable miner, if he encountered it, would feel 
justified in following it up, with the reasonable expec- 
tation of finding paying mineral.—MCSHANE V. KEN- 
KLE, Mont., 44 Pac. Rep. 979. 

74. Mines—Claims.—Where a person has entered into 
a written agreement that he will convey to another a 
half interest in certain mining claims in consideration 
of the performance of certain conditions, he cannot, 
after the conditions have been performed, deny the 
existence of the claims or the validity of his title to 
them.—LARGEY V. BARTLETT, Mont., 44 Pac. Rep. 962. 

75. MInING—Mineral Lands—Adverse Claims.—Rev. 
St. § 2326, providing that one filing an adverse claim 
during the period provided for publication of an ap- 
plication for a patent for mineral lands shall “‘com- 
mence proceedings in a court of competent jurisdic- 
tion” to determine the right of possession, authorizes 
either an action at law ora suit in equity, as may be 
most appropriate.—PEREGO Vv. DopG#, U. 8.8. C., 16 
8. C. Rep. 971. 
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76. MORTGAGE—Acknowledgment—Defective Certifi- 
cate.—Although the statute requires the officer taking 
an acknowledgment to certify ‘‘the day and year when 
the same was made, and by whom,” a mortgage will 
not be held invalid because the day is omitted from 
the certificate, where it clearly appears by evidence 
within the instrument itself, as when it is dated, exe- 
cuted and recorded on the same day.—IN RE DAHLEM’S 
ESTATE, Penn., 34 Atl. Rep. 807. 

77. MORTGAGE—Bill to Redeem.—An action to havea 
deed absolute on its face declared a mortgage, and for 
an accounting and other relief,is in the nature ofa 
bill to redeem; and the decree should not be for fore- 
closure, but that on payment of the amount due within 
a reasonable time, to be fixed by the court, the mort- 
gage shall be adjudged to be satisfied, and that if not 
so paid the action shall be dismissed.—CLINE V. ROB- 
BINS, Cal., 44 Puc. Rep. 1023. 


78. MORTGAGE FORECLOSURE—Default in Interest.— 
Where a mortgage authorizes the mortgagee, at his 
election, to treat the principal sum as due, in case of 
default in the payment of interest, the institution of 
foreclosure proceedings sufficiently indicates his elec- 
tion, and previous notice thereof is not necessary.— 
HAWES V. DETROIT FIRE & MARINE INS. CO., Mich., 67 
N. W. Rep. 329. 


79. MORTGAGE—Payment of Consideration.—Where 
the lender of money on a mortgage was given a writ- 
ten order by the mortgagor, directing him to whom to 
pay the money, the taking of the receipt of such per- 
son therefor—the money to be retained subject to his 
order—was equivalent to its actual transfer, so far as 
concerned the mortgagor; andthe right of the mort- 
gagee to disburse the money as directed by the re- 
ceiptor would not be affected by the mortgagor’s 
death, where the receiptor was not an agent whose 
authority was revoked by such death.—IN RE DAH- 
LEM’S ESTATE, Penn., 34 Atl. Rep. 806. 


80. MUNICIPAL CORPORATIONS—Negligence.—W here a 
city extends its drain from the street into an abutting 
lot, and its agents in charge of the improvement Care- 
lessly leave it insufliciently covered, it is liable for 
personal injuries resulting therefrom, in the absence 
of contributory negligence by the person injured.— 
WILLIs Vv. CITY OF NEWBERNE, N. Car., 248. E. Rep. 706. 


81. MUNICIPAL CORPORATIONS—Liability for Negli- 
gence.—st. 1889, ch. 167, creating the board of public 
works ofa city, and transferring to such board all the 
rights, powers and duties theretofore vested inthe city 
council, as public officers or otherwise, in relation to 
Streets, does not change the rule as to the liability of 
the city for negligence whereby a street employee was 
injured.—NORTON Vv. CITy OF NEW BEDFORD, Mass., 43 
N. E. Rep. 1034. 

82. MUNICIPAL CORPORATIONS—Negligence.—W herea 
municipality adopts and uses a stream as an open 
sewer, and fails tu keep its channel open and to re- 
move accumulations which obstruct the flow of water 
and throw it out of its banks upon the adjoining land, 
the landowner has aright of action for such injury, 
though the stream has been used as a sewer for thirty 
years.—BLIZZARD V. BOROUGH OF DANVILLE, Penn., 
34 Atl. Rep. 846. 

8&3. MUsICIPAL CORPORATIONS—Vote of Council.—The 
fact that resolutions declaring it necessary to improve 
several streets are voted on together in council, with- 
out any separation or division of the question as to 
each, does not invalidate the assessments levied there- 
under.—CITY OF CINCINNATI V. ANDERSON, Obio, 43 N. 
E. Rep. 1040. 

84. MUTUAL BENEFIT SOCIETIES—Contract—Attach- 
ment.—The holders of matured certificates of a mutual 
benefit society are creditors of the society, and as such 
may secure their claims by attachment, and are en- 
titled to a preference over holders of unmatured cer- 
tificates, the holders of such unmatured certificates 
being still members of the society.—FAILEY V. FEE, 

Md., #4 Atl. Rep. 839. 








85. NATIONAL BANKS—Deposits of Postmaster.—A ng 


tional bank, not designated as a depository of Publi¢ 


moneys, which receives, under the permissive autho, 
ity of law and the regulations of the post-office depart 
ment, deposits of money made by postmasters in thejp 
official capacity, thereby assumes a fiduciary relatiog 
to the government, and becomes a bailee of the goy. 
ernment, so as to become directly responsible to it for 
any moneys which it knowingly or negligently allows 
the postmaster to withdraw by private check, or other. 
wise appropriate to his own use; and where, after the 
removal of the postmaster, he deposits a sum to make 
good a shortage in his balance the bank cannot apply 
it in discharge of a debt due it from him personally,— 
UNITED STATES V. NATIONAL BANK OF ASHEVILLE, U, 
S.C. C. (N. Car.), 73 Fed. Rep. 380. 

86. NEGLIGENCE—Contributory Negligence of Pedeg 
trian.—A pedestrian on a sidewalk, injured by falling 
into an open manhole, left guarded only by a barre} 
partially covering the same, by a person excavating 
under the walk with authority from the city, whose 
attention was attracted by men working in a trench 
beside the walk, and who therefore wholly failed to 
look out for obstructions in his general course, can- 
not, as a matter of law, be said to be free from contrib. 
utory negligence.—LE BEAU v. TELEPHONE & TELE- 
GRAPH CONST. Co., Mich., 67 N. W. Rep. 339. 


87. NEGLIGENCE—Fires Set to Prairie Land.—A traet 
of land two to four miles wide and five to six 
miles long, covered with wild grass which hag 
never been cultivated, is prairie land, within 
Code, § 3590, making it a misdemeanor for any oneto 
set fire to prairie land, and ajlow the fire to escape 
from his control.—LEWIS V. SCHULTZ, lowa, 67 N. W. 
Rep. 266. 

88. NEGOTIABLE INSTRUMENT—Note — Extension of 
Time of Payment.—A contract to extend the time of 
the payment of a note need not be an express one, 
but nay be implied. Therefore the payment and re- 
ception of interest in advance on a past-due note by 
the act and assent of the holder and maker thereof, 
constitute, in the absence of any contrary understand- 
ing or agreement, an implied contract to extend the 
time of payment forthe period for which the interest 
is paid in advance.—ST. PAUL TRUST CO. Vv. DRISCOLL, 
Minn., 67 N. W. Rep. 350. 

89. NEGOTIABLE INSTRUMENT—Checks—Collection.— 
The remitting of a check to the drawee for collection 
does not amount to an extinguishment or payment, 
but devolves on him the duty and liability of an agent 
in addition tothe duty of payment, if he has funds of 
the drawer in his hands.—LOWENSTEIN V. BRESLER, 
Ala., 19 South. Rep. 860. 

90. NEGOTIABLE NOTE—Bona Fide Purchaser.—When 
the payee of a negotiable promissory note transfers it 
by indorsing thereon a guaranty of payment, the pur- 
chaser is an indorsee, within the rule protecting an 
innocent purchaser of such paper for value, and before 
maturity, againstdefenses good between the original 
parties.—DUNHAM V. PETERSON, N. Dak., 67 N. W. 
Rep. 2938. 

91. OFFICE AND OFFICERS — Appointment. — Under 
Const. art. 4,§ 13, providing that no act shall take ef- 
fect, unless specially provided for, till July ist after 
its passage, and article 5, par. 16, providing that a Dill 
passed by the assembly, being approved and signed by 
the governor, shall thereupon become a law, a valid 
appointment to an office created by an act which has 
been signed by the governor, and is therefore a law, 
may be made before it takes effect, though the officer 
appointed can do nothing under his appointment till 
the law takes effect.—PEOPLE V. INGLIS, III., 43 N. EB 
Rep. 1103. 

92. PARTITION — Injunction. — Complainant brought 
suit against defendant for the partition of certain 


coal lands owned by them in common, and defendant, ~ 


in its answer, conceded the right to demand partition. 
Pending the suit, complainant extended the workings 
from certain mines owned by him on adjoining land, 
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and began mining coal from the common land. De- 
fendant then filed a cross-bill to enjoin such mining, 
alleging that the same was causing irreparable injury 
tothe defendant in its part ownership: Held, that the 
court had the power to enjoin such mining during the 
pendency of the suit, and in view of the complications 
which would result from it, in the adjustment of the 
respective interests of the parties, and the possible in- 
jury to the common property, such power should be 
exercised.—RAINEY V. H. C. FRICK COKE CO., U.S.C. 
0. (Penn.), 73 Fed. Rep. 389. 

93, PARTNERSHIP. — Where a merchant employs a 
person in his business,and agrees to pay him a stated 
salary, and, in addition, a certain percentage of the 
profits of the business,|the contract does not constitute 
such merchant and the person so employed copart- 
ners, aS a matter of law.—STOCKMAN V. MICHELL, Mich., 
6oN. W. Rep. 336. 

%, PAYMENT — Unliquidated Accounts — Estoppel.— 
Defendant, in settlement of an account due plaintiff, 
sent him a check for the amount, less certain commis- 
sions claimed by defendant, the check reciting on its 
face that it wasin full of all demands to date. The 
check was received, indorsed, and collected by plaint- 
iff: Held that, plaintiff’s account being unliquidated, 
he was estopped, by the acceptance and collection of 
the check, from afterwards demanding the amount 
deducted by defendant on the ground that he had not 
accepted the check in full payment.—OSTRANDER V. 
ScoTT, Ill., 48 N. E. Rep. 1089. 

%. PRINCIPAL AND AGENT—Powers.—Where plaintiff 
knew that the alleged agent of defendant had no gen- 
eral power, and that his powers were limited, he was 
bound to ascertain the extent of his authority before 
he made a contract to bind defendant.—FERGUSON V. 
Davis & RANKIN BLDG. & MANUF’G Co., N. Car., 248. E. 
Rep. 710. 

%. QUIETING TITLE—Jurisdiction.—A district court 
has jurisdiction of an action to quiet title brought by 
the holder of a tax deed after expiration of the period 
of redemption from the tax sale.—LIGHT V. PRESSEY, 
Mont., 44 Pac. Rep. 983. . 

91. RAILROAD CROSSINGS—Travelers—Duty to Stop.-— 
Where the evidence shows that the view of a railroad 
track is so obstructed by sunflowers, negligently per- 
mitted to grow on the depot grounds of the railway 
company, that a traveler driving a team along the 
highway could not see an approaching train until 
nearly on the track, but it does not appear that he 
could not have heard the whistle if it had been sounded 
atsuitable distances from the crossing, it cannot be 
declared, as a matter of law, that it was the duty of 
such traveler to stop before driving upon the track.— 
CHICAGO, ETC. Ry. Co. v. Hinps, Kan., 44 Pac. Rep. 
993, 


9. RAILROAD COMPANIES—Arrangements for Through 
Billmg.—There is no principle of common law which 
forbids a single railroad corporation, or two or more 
of such corporations, from selecting, from two or more 
other corporations one which they will employ as the 
agency by which they will send freight beyond their 
own lines, on through bills of lading, or as their agent 
to receive freight, and transmit it on through bills to 
their own lines, and without breaking bulk; and the 
tight to make such selection is not taken away by the 
interstate commerce law.—PRESCOTT & A. C. R. Co. v. 
ATCHISON, T. & S. F. R. Co., U. 8. C. C. (N. Y.), 78 Fed. 
Rep. 438. 

%. RAILROAD COMPANY — Injuries — Trespasser on 
Train.—A yardman in the employ of a railroad, whose 
duty it was to deliver freight cars from his own com- 
pany to defendant company, and to receive cars from 
defendant company to his own, and who at the most 
had only an invitation from defendant to visit its yard 
from time to time to see if there were cars for plaint- 
ifs road, cannot recover of defendant for injuries 
Teceived from getting on the side of defendant’s 
train, without invitation, and without the knowledge 
of any of the crew, for the purpose of going to defend- 





ant’s yard; plaintiff being a trespasser.—GRUNST V. 
Cuicaco & W. M. Ry. Co., Mich., 67 N. W. Rep. 335. 

100. RAILROAD COMPANY—Street Railway Companies 
—Grade.—Where a city has by ordinance established a 
new grade for a street, but has done nothing towards 
raising the street surface {to conform to it, a 
street railway company, which,.is granted the 
right to construct a track through the street, is 
liable to abutting property owners for damages result- 
ing from laying the track at the later grade, in the ab- 
sence of an express provision authorizing the act.— 
STRITESKY V. CITY OF CEDAR RaPIDS, Iowa, 67 N. W. 
Rep. 271. 

101. RAILROAD COMPANY—Street Railways—Injuries. 
A street car has the right of way in case of meeting a 
person or vehicle, but each party, in order to avoid 
accident, must exercise ordinary care and such rea- 
sonable prudence as the surrounding circumstances 
require; and what may be considered ordinary care in 
one case may amount to culpable negligence in an- 
other. The existence of negligence in each case 
must depend on the circumstances peculiar to it.— 
HALL Vv. OGDEN CiTy ST. Ry. Co., Utah, 44 Pac. Rep. 
1046. 


102. RAILROAD COMPANY—Street Railways—Occupancy 
of Tracks.—In order to authorize one street railway 
company to occupy the tracks of another, there must’ 
result be legislative permission for the same, or it must 
from such necessary implication from the grant that 
an abandonment of the grant would necessarily result 
from the non-occupancy of the roadbed of the street 
railway first occupying the street.—CRESCENT CITY R. 
Co. v. NEW ORLEANS & C. R. Co., La., 19 South. Rep. 
868. 

103. RAILROADS—Receivership — Negligence.—Under 
Code, § 1289, making “any corporation operating a 
railway” liable, under certain circumstances, for stock 
killed on its right of way. arailroad company, while 
its property remains in the hands ofa receiver, can- 
not be held liable for stock killed during the receiver- 
ship.—SCHURR v. OMAHA & ST. L. Ry. Co., Iowa, 67 
N. W. Rep. 280. 


104. REAL ESTATE AGENT—Exchange of Property— 
Compensatioa.—One who was employed to effect an 
exchange of property complies with the contract by 
procuring a person with whom a contract of exchange 
is made, and who is able and willing to make the ex- 
change.—BROWN V. WILSON, Iowa, 67 N. W. Rep. 251. 


105. REMOVAL OF CAUSES — Jurisdiction.—If a case 
brought ina State court is such that it might have 
been brought originally in a court of the United States, 
then it may be removed to the federal court of the dis- 
trict wherein it is pending in the State court, when the 
facts bring it within the second section of the act of 
August 13, 1888, though neither of the parties resides in 
such district.—LONG v. LONG, U. 8. C. C. (Iowa), 78 
Fed. Rep. 369. 

106. REPLEVIN—Goods Fraudulently Purchased—Evi- 
dence.—The vendor of goods sold on credit brought 
replevin forthem, onthe claim that they were pur- 
chased by the vendee corporation when it was insolv- 
ent, and knew it was, and that it purchased them with 
intent not to pay forthem. At the close of the trial, 
the court, without objection or exception by either 
party, struck out all of the evidence of the insolvency 
of the vendee, and found for defendant: Held, the re- 
maining evidence would sustain no other finding.— 
ERB V. YOERG, Minn., 67 N. W. Rep. 355. 

107. REPLEVIN — Pleading.—In an action to recover 
personal property taken under execution, where the 
petition first alleges that plaintiff isthe absolute and 
unqualified owner of said property, but it clearly ap- 
pears from the whole petition that sheclaims under 
chattel mortgages only, the mortgages are admissible 
in evidence.—DARNALL V. BENNETT, Iowa, 67 N. W. 
Rep. 273. 

108. RES JuDICATA.—Judgment in replevin for plaint- 
iff for the recovery of certain hotel furniture, claimed 
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_by him as head of afamily, isnota barto an action 
for the value of the use of similar furniture in the 
hotel, as to which defendant had wrongfully deprived 
plaintiff of the use.—MATHEWS V. HERRON, Iowa, 67 N. 
W. Rep. 226. 

109. SALE—Implied Warranty.—When, in response to 
an order for an article described ina particular way 
by the purchaser, the seller delivers an article of that 
general nature, but not fully corresponding with such 
description, the law regards his act as equivalent to a 
sale of such article by the particular description set 
forth in the order, and he is therefore considered to 
have warranted that it corresponded to such descrip- 
tion. Accordingly, held, that where the purchaser 
had ordered pure Manilla twine, and the seller as- 
sumed to fill the order, he must be deemed to have 
warranted that the article delivered was in fact pure 
Manilla twine.—NORTHWESTERN CORDAGE Co. V. RICE, 
N. Dak., 57 N. W. Rep. 298. 


110. SALE—Warranty.—The plaintiff agreed to man- 
ufacture forthe defendant 500 iron bedsteads, to be 
(except in some particulars not here material) in 
every respect like asample furnished by the defend- 
ant. It was also agreed that the beds should be in- 
spected and approved by defendant at plaintiff’s fac- 
tory: Held to be a qualified warranty that the beds 
should be like the sample, and thatthe defendant’s 
right to recover damages for breach after acceptance 
of the beds was limited to defects not existing in the 
sample, which were not obvious ona reasonable in- 
spection of the beds.—LEITCH V. GILLETTE-HERZOG 
MANUF’G Co., Minn., 67 N. W. Rep. 352. 


111. SALE — Warranty — Evidence.—In an action for 
breach of warranty on the sale of a horse, testimony 
that defendant had undertaken to deceive plaintiff 
was properly excluded as not bearing on the question 
of warranty.—CONNELL V. MCNETT, Mich., 67 N. W. 
Rep. 344. 

112, SPECIFIC PERFORMANCE—Marketable Title.—The 
possession and use by achurch corporation for many 
years of property, the title to which had been conveyed 
to trustees upon atrust for religious and educational 
purposes, the deeds being also in the possession of the 
church, in the absence of proof that such possession 
and use have been actually adverseto the rights of 
the trustees, will not give the church a title to the 
property sufficiently free from reasonable doubt to 
justify a court of equity in compelling a purchaser to 
accept it.—TRUSTEES, ETC. Vv. ROTHER, Md., 34 Atl. 
Rep. 843, 


113. SPECIFIC PERFORMANCE — Will as Contract to 
Convey.—It is not error to refuse to enforce a will (re- 
voked by the subsequent marriage of testator) asa 
contract to convey land to a devisee, on account of his 
having made improvements relying on the promise of 
the testator to devise to him the land, where the only 
evidence to show such a contract was statements by 
testator of his intention to devise the land td such dev- 
isee, and it appeared that the testator remained in 
possession of the land during his life, exercising all 
acts of ownership over it—at one time negotiating for 
its sale.—SLONIGER V. SLONIGER, IIl., 43 N. E. Rep. 1111, 


114. TAXATION — Taxes — Voluntary Payment.—Pay- 
ment of taxes, accompanied by a protest and notice of 
reservation of right to sue to recover the sum, is not 
voluntary, though made six months before the time 
the warrant commands the collector to take proceed- 
ings to enforce payment.—RUMFORD CHEMICAL WORKS 
v. Ray, R. I., 34 Atl. Rep. 814. 

115. TELEGRAPH COMPANIES — Negligence.—The fail- 
ure of a telegraph company to exercise due diligence 
in the transmission and delivery of a telegram pre- 
sented and paid for by commission merchants, notify- 
ing the owner of cattle that recent heavy receipts had 
made the market bad, and advising him not to ship his 
cattle that week, rendersthe company liable for the 
direct damages resulting from its negligence.—WEsT- 
ERN UNION TEL. Co. v. Woops, Kan., 44 Pac. Rep. 989. 
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116. TRIAL — Witness — Impeachment.—Where a wit 
ness is questioned on cross-examination as to jp. 
relevant and collateral matters not brought out on q@. 
rect examination, the cross-examining party is bound 
by the witness’ answer, and cannot prove unsworm 
statements made out of court to contradict him, 
WILLIAMS V¥. STATE, Miss., 19 South. Rep. 826. 


117. TRUST—Variance of Terms.—The terms of a trugt 
declared in writing, on which real estate is conveyed 


toa trustee, cannot be changed by subsequent direc 


tions ofthe grantor; and where the declaration pro 
vided that the land should be sold, andthe proceeds 
devoted tothe payment of two notes, such proceeds, 
if insufficient to pay the notesin full, should beap. 
plied pro rata.—WALES V. GRAY, Mich., 67 N. W. Rep, 
834, 


118. Usury — What Constitutes.—Where in the notes 
given fora loan of money and the mortgage securing 
the same the rate percent. of interest agreed to be 
paid for such loan is not separately stated, such fact 
alone will not make the transaction usurious and Void, 
under section 4, ch. 184, Laws N. D. 1890. Nor cana 
court declare such notes and mortgage void for that 
reason, under the provisions of section 10 of said stat 
ute, as said section was not intended to create any new 
penalty, or to make any contract void that was not de 
clared usurious by the other sections in the act.—FoL. 
SOM V. KILBOURNE, N. Dak.,67N. W. Rep. 291. 


119. VENDOR AND PURCHASER—Contract.—Defendant 
wrote plaintiff, offering a certain sum for certain land. 
Plaintiff, instead of writing an unqualified acceptance, 
wrote, accepting the offer, “provided” defendant pay 
the taxes on the land, and plaintiff receive the rent; 
defendant to take possession as fast as he could, sub- 
ject to existing leases: Held, that the correspondence 
did not constitute a contract.—MIDDAUGH V. STOUGH, 
Ill., 48 N. E. Rep. 1061. 


120. WATER COMPANY — Duty to Furnish Water.—A 
water company, required to furnish the inhabitants of 
a city with water for general use at prices specified in 
its charter, cannot refuse to furnish a tenant of a house 
with water on tender of payment in advance, because 
it has adopted arule that it shall deal only with the 
owner or his agent of the property to which water's 
to be supplied.—STaTE v. BUTTE CITY WATER CO., 
Mont., 44 Pac. Bep. 966. 


121. WILL.—Testatrix, in an olographic will, after be- 
queathing certain personal property, gave “to E, my 
large mirror. He has been a good young man to us;” 
and then specified certain other articles to be given to 
him, such bequest being followed by the words, “Ire 
serve the right to sell any article if we need the 
money.” Following this clause, and separated there 
from by a large space, were the words, “Common bed- 
steads and all the rest of the furniture and all 
money in whatever shape he will have full control af 
ter all expenses is paid of my sickness and death,” 
after which came the signature of testatrix, and at the 
left, lower down, was written, ‘‘My husband, Thomas 
Stratton:” Held, that the husband, not E, was the 
residuary legatee.—STRATTON’S ESTATE V. MORGAN, 
Cal., 44 Pac. Rep. 1028. 


122. WILL—Bequest for Life.—A will contained the 
following provision: “I give and bequeath to my wife 
the sum of $2,000, the interest on said sum of $2,000 at 
the rate of seven per cent. to be paid to her annually 
each year during her natural life; and in case the $1# 
per year shall not be sufficient for her comfortable 
support and maintenance, or if, ia case of sickness OF 
feebleness of health, she shall need more than the ia 
terest on said sum of $2,000, then she shall use 80 
much from the principal thereof as is necessary for 
her support and maintenance, and the payment of her 
needed medical attendance and funeral expenses:” 
Held, that the bequest was for the use of the wife dur 
ing her life only, and that,on her death, the part re 
maining became a part of the residuary estate of the 
testator.—GODSHALK V. AKEY, Mich., 67 N. W. Rep. 386. 
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